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THE LAWYER-LEGISLATOR—For the 
Cassedy family, Easter weekend was a 
particularly happy one. We were privi- 
leged to spend this weekend with another 
family who owned a condominium at 
New Smyrna Beach. The weather was 
delightful, the beaches crowded with 
fun-loving college students by the thou- 
sands, and activity continued there both 
day and night! 

On Saturday afternoon of this week- 
end, I had occasion to need the services 
of a local lawyer, and in checking the 
list of 15 members of the Bar in New 
Smyrna Beach, my eye fell on a lawyer 
legislator, an acquaintance for a number 
of years. First, I telephoned his resi- 
dence—no answer. Then on a chance I 
tried his office, his secretary informed 
me that he was in, and we conversed. 

In past years, the Journal has given 
coverage to the troubles and tribulations 
of the lawyer legislator. (See “The Law- 
yer in the Legislature” March 1965, by 
Mallory E. Horne.) Where many of us 
consider the public service rendered by 
the lawyer legislator as one full of fun, 
frolic and excitement with scores of lob- 
byists and legislatively oriented people 
seeking to entertain and play golf daily, 
this just is not the case. 

For example, the subject legislator 
not only was working all day Saturday 
of Easter weekend, but because a key 
committee on which he serves cancelled 
its scheduled Good Friday morning 
meeting, he departed Tallahassee in 
order to work in his law office all day 
Good Friday. 

As Senator Horne pointed out in his 
article, not only does the lawyer legisla- 
tor suffer the ire of his clients when they 
are unable to contact him at his law 
office during the time of the legislative 
session, the lawyer legislator also does 
not endear himself to his law partners 
when his billable hours diminish con- 
siderably due to legislative commitment. 
More than one lawyer legislator has 
completed a session here in Tallahassee 


MAY, 1974 


to return home and find himself no 
longer a member of his law firm and left 
only with the opportunity to retrench, 
reorganize and hopefully find some new 
law partners and associates. 

For these and many other reasons, it 
is no surprise to find that from 1965 to 
1974, the percentage of lawyers in the 
Florida Senate had diminished from ap- 
proximately 48% to a low of 23%. 
Similarly, the percentage in the House 
of Representatives of lawyer legislative 
members has dropped from 42% to 
37%. Notwithstanding, the frequently 
ballyhooed comments of lawyer critics 
appearing in the press and elsewhere 
that there are too many lawyers in the 
legislature, I for one am convinced that 
the lawyer legislator is an essential in- 
gredient in the membership of our Flor- 
ida Legislature, and through the years 
lawyers have made an outstanding con- 
tribution to the success of the legislative 
process. Where several years ago, law- 
yer legislators themselves flyspecked 
bills passing through the legislature, this 
responsibility now has passed from the 
legislator himself to the newly acquired 
legislative staff personnel who have 
come aboard during the past decade in 
large number. Some may very well 
question the benefits of this change. 

So, at this time, as the legislative ses- 
sion draws to a close, we pay tribute to 
the lawyer legislator, thank him or her 
for service to the people of Florida, and 
urge all law partners at home to be 
considerate, patient and welcome him 
back when he returns! 


MERIT SELECTION AND RETEN- 
TION—A small group of Florida lawyers 
and nonlawyers recently attended the 
First National Conference on Merit 
Selection and Retention sponsored by 
the American Judicature Society at Den- 
ver, Colorado. Judges, lawyers and non- 
lawyers from almost every state in the 
nation participated in this conference 
designed to discuss improving proce- 
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dures for the selection and retention of 
judges. President of A.J.S., John S. Clark 
of Michigan, mentioned that 28 states 
now have in whole or part a merit selec- 
tion and retention system. One of the 
recent additions to this group is the 
District of Columbia which initiated its 
merit system the first of this year. 
Representatives from the states of 
Colorado, Illinois, Nebraska, Utah and 
Iowa described their merit systems and 
acclaimed for the conference their suc- 
cess with them. On the other hand, 
representatives from New York des- 
cribed the injury suffered by the judicial 
system of that state as a result of “one 
of the bitterest campaigns for judicial 
office in recent years” that took place 
in November of 1973, for the office of 
chief judge of the New York Court of 
Appeals. It was reported that three can- 
didates spent approximately $700,000 in 
what the Journal of the American Judi- 
cature Society described as a “divisive, 
acrimonious campaign that will affect 
citizen attitudes in New York for years 
to come.” The Florida Bar is supporting 
a constitutional amendment in this ses- 
sion of the legislature which would per- 
mit the legislature greater flexibility in 
implementing other ways of retaining 
judges in office other than by a non- 
partisan popular elective system. 


PUBLICATION DELAYS—The  edi- 
torial staff thanks members of the Bar 
and subscribers to the Journal for their 
patience in recent months for the tardy 
receipt of this publication. As its cir- 
culation increases, (18,000 copies this 
month) and as the number of pages 
increases to accommodate accelerated 
Bar activity, production time likewise 
increases. It now takes six weeks from 


the time copy is submitted to the printer 
for typesetting until it is mailed in 
finished form. Understandably, informa- 
tion must be submitted to the Journal 
staff many weeks in advance, and un- 
derstandably, some information will be 
out-of-date before it reaches the reader. 

Then there are other delays. The 
postal service does an excellent job in 
delivering the Journal within the state 
two or three days after mailing, but out- 
of-state subscribers frequently do not 
receive their copies for ten days or 
more. A strike by the printer's bindery 
started just as the March issue reached 
that stage of its production and that 
issue waited about ten days until the 
printer could employ new bindery work- 
ers and some of the others returned to 
work. 

The Journal staff and Editorial Board 
are seeking ways to get information 
about Bar programs to you faster. The 
board has recommended to the Board of 
Governors that a semi-monthly news- 
paper be begun to disseminate dated 
information, the monthly Journal being 
continued for substantive articles and 
specialized columns. The staff is trying 
out its own typesetting equipment and 
hopes to prepare camera-ready copy to 
the printer in order to eliminate one of 
the major production delays. 

The content of the Journal is under 
continuing review by the staff and the 
Eidtorial Board. A readership survey 
appears in this issue for you, the reader, 
to tell us how the Journal can help meet 
your information needs. Please take a 
few minutes to fill out the questionnaire 
and return it as directed. 


MARSHALL R. CAssEDY 
Executive Director 
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bought a dozen acres of barren land _ left his family well provided for. 
for a song back in 1936.1n'1948,Sam_ 1973, when Sam's sons decided 
built a nice little motel on the property. to sell the property, it was discovered that. 
_ By 1952, Samhad turned the nice little | Sam had originally purchased the property 


motel into a luxury hotel. in 1936 froma man who never 
By 1956, he added a huge swimming legally ownedit. 
and putting green So Sam's sons wound up losing a siveit American 
And, in 1968, he added tennis courts fortune. All because good old Samhad ~ 
a movie theatre. tried to save a few dollars ontitle insuranc ‘Title Insu ance 
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REPORT YOU 


summary of Board of Governors actions 


Meeting at Key West, Florida, March 14, 15, 16, 
1974, the Board of Governors heard reports and took 
the following actions: 


Report of the Chief Justice 


Chief Justice James C. Adkins, Jr., appeared 
before the Board, urging it to do everything possi- 
ble to ‘continue our great relations’’ between the 
Bar and the court so that good communications 
and liaison exist. He commended the Bar for its 
foresight in conducting a long range planning 
retreat, which he participated in. He reported that 
the judiciary was progressing well under new 
Article V of the constitution and particularly 
commended the clerks of court. He said he planned 
to work toward an improved assignment system 
using judges in neighboring circuits to fill needs 
for more judges, and develop greater flexibility in 
the use of judges in Florida’s court system. 

The Chief Justice stated that he did ‘not antici- 
pate any mandatory rotation system of judges” 
but that the court does want to effect rotation of 
judges because it believes specialized judges are 
not in the best interest of the administration of 
justice. 

He said that Florida is scheduled to be a 
“pilot model court management state’’ and the 
Law Enforcement Assistance Administration would 
be contributing approximately one and one-half 
million dollars toward this program. 


Report of the President 


President Hadlow reported he had spent 17 
days since the January meeting of the Board 
traveling on Bar matters and more than 27 days 
working for The Florida Bar. He cautioned future 
presidents of the Bar to plan not to become in- 
volved with ABA or civic matters during their 
presidency because of these heavy demands. 

He reported he is participating as the Bar rep- 
resentative on the State Officers Compensation 
Committee. Concerning future activities of the 
Board of Governors, he recommended that study 
be given to separating the disciplinary functions 
from the Board to an independent body appointed 
by the Board. A number of states successfully 
operate in this manner. 


Activities of President-elect 


President-elect Urban told of his attendance at 
the ABA meeting in Houston and at The Florida 
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Bar Long Range Planning Retreat, for which ‘‘pre- 
planning was good, the attendance excellent, and 
the recommendations of the conferees construc- 
tive.’ He said an implementation committee will 
be appointed to study the recommendations. 

He has received more than 1,500 responses to 
his request for committee appointment prefer- 
ences. Future travel plans included a visit to the 
ABA headquarters in Chicago and a special orien- 
tation course for association officers sponsored by 
the American Society of Association Executives in 
Washington. 


Executive Director's Report 


Marshall R. Cassedy told the Board that three 
key personnel had resigned from the staff to 
accept other positions or to move out-of-town, 
and training and orienting new personnel is adding 
to increased staff activity during a peak period. 
He commended President Hadlow and President- 
elect Urban for their close cooperation and mutual 
assistance to each other and to the staff through- 
out the year. 

He reviewed endorsement and sponsorship of 
merit selection of judges by The Florida Bar, sub- 
sequent adoption by the electorate, and the re- 
sulting appointment of outstanding persons to the 
bench. He said the principles underlying the merit 
selection system are of vital importance to the 
people of Florida and in no way should The Florida 
Bar stand by or permit their erosion. 


Bar Center Development, Staff 


Chairman James A. Urban discussed actions of 
the Bar Center Development and Headquarters 
Staff Committee and recommendations for reor- 
ganization of the headquarters staff. Following 
his report, the Board resolved that a two-year 
contract be entered into with Marshall R. Cassedy 
as executive director to commence July 1, 1974; 
that the staff be restructured with two assistant 
executive directors, one supervising the legal 
activities of the Bar and the second in charge of 
programs and administration; that an administra- 
tive assistant to the president be employed for a 
term of one year; that the renamed Headquarters 
Staff Committee be continued and that its mem- 
bership be increased to add President-elect Desig- 
nate J. Rex Farrior, Jr., President Earl B. Hadlow 
and each new president-elect designate as elected; 
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that the committee be charged with responsibility 
to review the employment contract of the execu- 
tive director and make a recommendation con- 
cerning its renewal as of July 1, 1976. 

The Board approved a request by President- 
elect Urban that he appoint a new Bar Center 
Development Committee to study space needs of 
the headquarters office and expansion of the 
building. 


Budget 


Following a detailed presentation by Budget 
Committee Member Edward J. Atkins, in the 
absence of Chairman A. G. Pattillo, Jr., the Board 
adopted a tentative budget for 1974-75 as pub- 
lished in the April issue of the Journal. 


Dues Structure 


Chairman L. David Shear of the Dues Structure 
Committee related the studies made by the 18- 
member committee, including eight out-of-state 
members, and presented a motion unanimously 
adopted by the committee that the Integration 
Rule be amended to set the maximum amount of 
dues at $100 per year; that the Board should 
then determine and set the exact amount of dues 
required for each year based upon the fiscal needs 
of the Bar, which then would be presented to the 
membership for approval at the annual meeting. 
Mr. Shear reported that the committee also recom- 
mended that the special dues classification assigned 
members in the military be deleted, but offered 
no recommendation concerning a special classifi- 
ag and dues structure for nonresident mem- 

ers. 


Following discussion, the Board voted to delete 
the special dues classification of $10 for military 
members, and that there be no change in the 
present dues classification for out-of-state mem- 
bers. The president and executive director sup- 
ported a special classification for nonresident 
members, but upon vote, no such special classifi- 
cation was approved. 

The Board then voted that the Integration Rule 
of The Florida Bar be amended to authorize maxi- 
mum annual dues of $100, and President Hadlow 
requested the Budget Committee to prepare a 
petition to the Supreme Court recommending the 
change. Another motion was made and carried 
that the annual dues be set at $75 commencing 
January 1, 1975, subject to a vote by the mem- 
bership at this year’s annual meeting. The Board 
finally adopted a motion that Article IX of the 
Integration Rule be amended to provide that the 
total amendatory authority of the Board not exceed 
ten per cent of anticipated income. 


Prepaid Legal Services 


Following Committee Chairman Hugh E. Reams’ 
review of FSU’s Prepaid Legal Service Plan, one 
sponsored by Burt and Sheld, Inc., of Ormond 
Beach, and activities incident to one by AFL/CIO 
in Miami, and a review of other legal service 
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plans in the state, the Board resolved that The 
Florida Bar not sponsor at this time a statewide 
prepaid legal service plan; that Article XIX of 
the Integration Rule be amended so that members 
of The Florida Bar may provide legal services 
under an “‘‘open panel” plan so long as they do 
not violate the Code of Professional Responsi- 
bility, and may provide legal services under “closed 
panels’ under certain conditions. Closed panel 
plans must obtain approval of the Board of Gov- 
ernors before lawyers may participate. 


Long Range Planning Retreat 


Edward Atkins reported in detail concerning 
the Long Range Planning Retreat, its recommen- 
dations and response of the conferees. He said 
it was well run, and that the nonlawyer partici- 
pants were impressed with the fact that the legal 
profession was willing to critically examine itself 
and attempt to develop long range plans for its 
future development. 


Uniform Probate Code 


The Board learned from John Farrell, chairman 
of the Bar’s committee studying the probate code, 
that the Uniform Probate Code Commission ap- 
pointed by the legislature had done an excellent 
job of conducting hearings on the proposed 
changes. The Board adopted a formal resolution 
extending its appreciation to the members and 
staff of the commission and to the legislature 
for creating the commission. The resolution also 
approved the commission’s draft in principle and 
recommended it for adoption by the legislature, 
to be effective July 1, 1975. It recommended to 
the legislature that the commission be continued 
another year to consider problems that may arise 
and make further recommendations to the 1975 
Legislature. 


Young Lawyers Section 

President-elect of the section, Richard H. Adams, 
Jr., reported that the section’s annual convention 
was successful financially and otherwise. Upon 
his recommendation, the Board approved in prin- 
ciple a judicial internship program for law clerks 
who would assist circuit judges in researching the 
law. 


Judicial Polls 


The Board voted to approve the Model Judicial 
Poll as amended by the Judicial Polls Committee, 
that a handbook be prepared and distributed to 
local bar associations for information and use. 


Evidence Code 


The Board voted to oppose passage of the 
Evidence Code as proposed by the Florida Law 
Revision Council on grounds set forth in a resolu- 
tion of the Executive Council of the Trial Lawyers 
Section to permit further review and study of the 
code. 
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REPORT TO YOU 


Unauthorized Practice of Law 


Upon recommendation of the UPL Committee, 
the Board authorized unauthorized practice of law 
actions be brought against a member of the IIlinois 
Bar who is drafting wills in Florida, a property 
manager who regularly files tenant eviction cases 
for property owners, and a nonlawyer who for 14 
months acted as an assistant state attorney in 
Dade County. James G. Sharon, Jr., was appointed 
to the 5th Circuit UPL committee. 


Standards of Judicial Conduct 


Upon recommendations received from E. Dixie 
Beggs, the Board voted to recommend to the 
Supreme Court that Canon 5c, Financial Activities, 
of the Code of Judicial Conduct be amended to 
strike in Section (4) (c) “is a relative or’ and in 
Canon 6b, third unnumbered paragraph of para- 
graph 3, substitute for word “hereinafter’’ the 
word “‘hereinbefore.”’ 


Representative, Eighth Circuit 


Noting that no nominating petition had been 
filed to fill the vacancy on the Board of Governors 
in the Eighth Judicial Circuit, and pursuant to 
Section 5 of Article II! of the Integration Rule, 
the Board requested James E. Clayton to continue 
to serve as that circuit’s representative. 


Judicial Qualifications Commission 


Special assistant counsel to the Judicial Quali- 
fications Commission, R. L. Edwards of Miami 
submitted recommendations on behalf of the 
commission for improving the commission. These 
included that the Judicial Qualifications Com- 
mission be an independent body; that the commis- 
sion have jurisdiction to discipline a judge before 
or after he commences his term of office; that the 
commission itself have rule making power; once 
probable cause if found, or formal charges are 
filed, the matter should be made public; certain 
reports and information concerning grand jury 
actions should be made cvailable to the commis- 


sion; and that there be specific provisions for 
removal of a member of the commission. 

The Board approved appointment of a special 
committee to review the recommendations and 
to prepare necessary legislation for submission 
back to the Board, or to the Executive Committee, 
in the interim. The committee includes Alan C. 
Sundberg, chairman; Sandy D’Alemberte, Thomas 
MacDonald and Leon C. Stromire. 


Reports 

Poe and Associates, Inc., of Tampa reported 
that over 5,000 policies under The Florida Bar 
insurance program had been transferred from the 
former underwriters. 

Sam Silver announced that bar members had 
contributed $477 to the Managua, Nicaragua, 
Law School as earthquake relief funds and that 
law books may still be donated through him. 

Florida Bar Foundation President John M. 
Farrell said the Glenn Terrell Scholarship Fund 
now is reactivated through the Tallahassee Barnett 
Bank, that $2,300 had been lost as a result of one 
law student failing to fully reimburse the Fund 
for a loan, and that approximately $2,500 worth 
of staff time was annually contributed to the 
Foundation. 


Integration Rule and Bylaws 


Various proposals for amending the rule and 
bylaws were studied by the Integration Rule and 
Bylaws Committee, Chairman Russell E. Carlisle 
reported. These included reapportioning the 
Board of Governors to increase the size (tabled 
by the Board); that Board members serve only 
two consecutive terms (no committee recommen- 
dation); that mailing labels be provided candi- 
dates for the Board (referred to the staff for 
feasibility study); that a house of delegates be 
considered (inadequate support was offered) ; 
that the Executive Committee be elected by the 
Board rather than be appointed by the president 
(the motion failed upon vote). 
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Annual Report 


The most exciting year of my life 
ends this month. And, the most 
hectic year. In fact, those adjectives 
pretty well sum up the net im- 
pression I have of the pleasure, the 
challenge and the burden of being 
president of The Florida Bar. 

The foremost thing is that the 
job is vitally interesting. Not a day 
goes by without the appearance of 
some new crisis—real or imagined. 
Just by way of a single example, 
the Supreme Court and the Judi- 
cial Qualifications Commission are 
temporarily at odds over the com- 
mission’s jurisdiction and author- 
ity. Because the issue is already 
before the legislature and because 
it significantly affects the adminis- 
tration of justice in Florida, the 
Board of Governors must give this 
matter urgent priority and make 
the Bar’s position known. 

In addition to the challenging 
quality of the problems presented, 
the president of The Florida Bar 
finds that he can actually get things 
done—important things. Some jobs 
of this sort are so traditional— 
so circumscribed—so routine, that 
there is no real chance to do any- 
thing. Just the opposite holds true 
in The Florida Bar. If anything, 
there is too much to do—too many 
major projects to be developed and 
completed within a single year. As 
a result, every Bar president in my 
memory reels away from the fray 
with a mixed feeling of pride and 
relief—but with the certain knowl- 
edge that there is a tremendous lot 
left still to be done. 

An outgoing president likes to 
“point with pride” and I am cer- 
tainly no exception. Our maximum 
effort this year was directed toward 
these projects: 

a) Merit Selection and Retention 
of Judges: This is only a part, al- 
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beit a major part, of our broader 
continuing goal of seeking for 
Florida the very finest judiciary 
anywhere. To achieve this requires 
our active and constant cooperation 
with the judiciary in many respects. 
To name a few, the Bar must some- 
how see to it that judicial salaries 
are raised to a level which will 
attract and retain the best qualified 
men, without the need for debili- 
tating personal financial sacrifice; 
the Bar must assist the bench with 
its relationships with the public, 
the legislature and the press, seeing 
to it at all times that no unfair 
attack on the judiciary goes un- 
answered; and, finally, of course, 
the Bar should help the judiciary 
remove itself from the political 
arena and stop the spectacle of 
judges having to make campaign 
speeches and raise money for po- 
litical campaigns. The Bar has 
worked steadily and diligently this 
year toward all these ends and, I 
believe, with considerable success. 
For the first time there appears to 
be abroad an attitude generally 
favorable to progress in these areas. 

b) Availability of Legal Services. 
The Bar helped support and or- 
ganize Florida Legal Services, Inc., 
a statewide legal aid and develop- 
ment organization which should be 
a major force in increasing the 
volume and quality of legal ser- 
vices available to the poor in Flor- 
ida. At the beginning of the year 
it seemed that prepaid legal ser- 
vices was an idea whose time had 
come, so the Bar employed a con- 
sultant to work on this issue exclu- 
sively. The result of this investiga- 
tion led us to conclude that while 
the concept is excellent and while 
its future utility is undoubted, there 
is presently just not much public 
understanding or demand for such 


a program. As a result, this pro- 
gram was marked “premature— 
hold for further study.” 

c) Modification of Confidential- 
ity Rule in Grievance Procedures. 
After exhaustive year-long investi- 
gation and debate, the Board voted 
to seek an amendment of that por- 
tion of the Integration Rule dealing 
with the confidential nature of dis- 
ciplinary matters. The Board con- 
cluded that our program would be 
more effective and would have 
more meaning and impact if the 
public were advised immediately 
after a finding of probable cause in 
serious disciplinary cases. Our peti- 
tion to amend the Rule has been 
argued before the Supreme Court 
and at this writing we are awaiting 
the court’s decision. This action and 
many others taken or considered 
by the Board were in recognition 
of the fact that the legal profession 
is a mysterious, frequently mis- 
understood, almost always envied 
and often feared group to a large 
segment of the American people. 
Thus, we have a positive duty to 
lessen this fear and mistrust of us 
and to eliminate this sense of mys- 
tery whenever and however we 
conscientiously can do so. 

d) Specialization. The entire 
March issue of this Journal deals 
in depth with this major issue. In 
my opinion it is absolutely manda- 
tory that the legal profession adopt 
and implement some system en- 
abling lawyers to specialize. The 
responsibility of the organized bar 
is to see that the lawyers are fully 
advised and fully educated as to 
the various approaches so that the 
best and wisest choice can soon be 
made. I feel that the Bar has done 
that this year and I hope we have 
taken the first giant step toward 
early achievement of this vital goal. 
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e) Long Range Planning Re- 
treat. In an effort to inject some 
stimulating and innovative thought 
into the long range plans for the 
legal profession, we conceived a 
work session legal retreat to which 
would be invited a cross section 
of intelligent, interested representa- 
tives from all walks of life. There- 
fore, the guest list of about 120 
included about one-third nonlaw- 
yers, with considerable emphasis 
upon such critics and groups as the 
press, politicians, medicine, busi- 
ness, educators and the clergy. 
Among the lawyers and judges 
were many, perhaps most, not 
theretofore directly connected with 
the Bar establishment. No subjects 
were made off-limits—no solutions 
ruled to be out-of-order. We dis- 
cussed, in small groups and finally 
en masse, almost every subject any- 
one could think of pertaining to 
the legal profession, the delivery of 


legal services, or the judicial sys- 
tem. In my opinion we got what 
we sought—fresh, uninhibited new 
ideas and approaches. These are 
now being written up for distribu- 
tion to the membership and further 
treatment in the Journal. Hope- 
fully, they will stand as a clear out- 
line for future action by this Bar 
for years to come. 

f) Staff Organization. Finally, a 
great amount of effort was aimed 
at restructuring the staff of the Bar 
so that it will be better prepared 
to carry the heavy workload the 
future is sure to impose. Presently, 
Marshall Cassedy’s staff is under- 
manned at the top levels and as a 
result the president is required to 
spend practically 100% of his time 
on Bar-related matters. This, to- 
gether with the time and money 
necessitated in running for the 
president’s job, and the heavy in- 
volvement during the year as presi- 
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dent-elect, have all contributed to 
an unfortunate state of affairs in 
which only a large-firm lawyer can 
be expected to seek the job and 
take the time to do a reasonably 
thorough job. This certainly ought 
not to be true. The presidency of 
The Florida Bar is a great job and 
it is a great honor to be president. 
Great fun, too. So if the system 
effectively limits the job to a select 
few, then the system is wrong and 
must be changed. 

The primary change needed, as 
I see it, is to add to the executive 
director's top-level staff, so that he 
and that staff can assume much of 
the routine work now done by the 
president. The president’s energy 
and talent, such as it might be, 
could then be reserved for the 
policy level and for his efforts as 
presiding officer of the Board. 
When that can be accomplished, 
the president’s job should revert to 
a somewhat less demanding and 
time consuming role so that the 
incumbent could reserve approxi- 
mately half of his time for the 
practice of law. Under those cir- 
cumstances, the job will once again 
become the much sought after 
prize which it should be, available 
and desirable to any good lawyer, 
however situated. 

In the meantime, of course, the 
work of the Bar goes on. My suc- 
cessor inherits a legacy of chal- 
lenging and unfinished projects, 
but he also inherits a great Board 
of Governors, an able and dedi- 
cated veteran staff, and a solid 
tradition of success with what must 
be the finest bar association in the 
country. And, finally, he has my 
grateful friendship and my very 
best wishes for an outstanding year. 


B, HapLow 
President 
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In the first long-range planning 
retreat of its kind conducted by The 
Florida Bar, 125 lawyers, judges, 
businessmen, newsmen, clergy, edu- 
cators, public officials and other lay 
people spent two days March 1 
and 2 anticipating the problems 
and responsibilities the legal pro- 
fession will have to face in the fu- 
ture. 

From the work sessions, in a 
think-tank atmosphere, came some 
65 recommendations. These range 
from merit selection and retention 
of judges, a mandate for compe- 
tence of practicing lawyers, to find- 
ing better solutions to crime and 
punishment. 


Planned and carried out by the 
Long Range Planning Committee 
of The Florida Bar with Burton 
Young, North Miami Beach, as 
chairman, the retreat gathered to- 
gether the cross section of Florida 
citizens at the Remuda Ranch Re- 
sort near Naples to provide fresh 
insight into those needs of the pub- 
lic which the legal profession tra- 
ditionally is expected to fill. 

The inadequacies of the profes- 
sion in meeting present needs were 
clearly defined and priorities were 
established for those areas demand- 
ing immediate attention. A draft- 
ing team, headed by Wm. Reece 
Smith, Jr., Tampa, is now at work 
compiling the reports and recom- 
mendations which resulted. The 
compilation will be published and 
The Florida Bar Board of Gover- 
nors is expected to name an 
implementation committee to com- 
mence action on the priority rec- 
ommendations. 

Participants in the retreat were 
divided into four major topic areas: 
The Role of the Legal Profession in 
Society; Role of the Judicial Sys- 
tem; Delivery of Legal Services; 
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Long Range Recommendations 


Preliminary Report of Long Range Planning 
Retreat Gives Bar List of Priority Reforms 


and the Individual Lawyer and the 
Public. Their discussions and con- 
clusions were brought together in 
a joint meeting of all participants 
the final morning of the retreat, 
and each participant voted on rec- 
ommendations he believed should 
receive the most urgent attention 
by the Bar. 

The recommendations listed be- 
low received the highest votes. 
Other recommendations of great 
importance will be in the summary 
to be published by the drafting 
team at a later date. 


Priority Recommendations 


The profession must continue its 
concern about criminal justice and, 
together with other disciplines, 
seek better solutions to the prob- 
lems of crime and punishment, 
criminal justice, penal reform and 
rehabilitation. It shall immediately 
take steps to increase its knowl- 
edge of these problems and its 
commitment to their solution. 

The legal profession has a special 
responsibility to society because 
of its training and abilities, its un- 
usual relationship to the adminis- 
tration of justice and because of 
public expectations. In discharging 
its responsibility, the legal profes- 
sion must improve access to, and 
the delivery of, legal services; en- 
courage and support public financ- 
ing of legal services; devote more 
of its resources—both manpower 
and funds—to the delivery of legal 
services to the poor; provide inno- 
vative plans to finance legal ser- 
vices for persons of modest means; 
develop means to use law students, 
paraprofessionals and young law- 
yers in the delivery of legal ser- 
vices; and improve the overall 
quality of legal services by better 
supervision of young lawyers; de- 


vising means for regular review 
and recertification of lawyers as 
professional persons of competency 
and integrity, stressing that it is 
the responsibility of the bench and 
the bar to enforce standards of 
conduct and competency. 

The profession should recognize 
that the machinery of justice is 
expensive and heavily burdened 
and that it requires drastic revision 
to minimize legal cost and expense, 
consistent with the ends of justice. 

The bar should actively get in- 
volved in the criminal justice sys- 
tem and should establish and ap- 
point a special committee for the 
purpose. 

The bar should foster and en- 
courage continuing education of 
judges through establishment of a 
section on judicial administration. 

The bar should actively seek to 
attract minority groups into the 
legal profession. The profession 
should encourage persons of every 
race, color, creed and sex to take 
interest in the administration of 
justice and encourage those inter- 
ested to pursue a legal education 
so that the bar will be more repre- 
sentative of our pluralistic society. 
Special attention should be given to 
the need for financial assistance 
and to equal opportunity employ- 
ment of those who gain a legal edu- 
cation. 

Periodic elections should be held 
in which the judge runs on his 
record; the voting alternatives be- 
ing two, retain and not retain, and 
an informative bar poll to include 
judicial competency, behavior and 
temperament should be made pub- 
lic at the time of election. Initial 
selection of judges should be by 
appointment in conjunction with a 
judicial nominating commission and 
all names under consideration 
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LONG RANGE RECOMMENDATIONS 


would be made public in order to 
receive broader input from the pub- 
lic; with actual deliberation being 
conducted in private. 

A task force should be formed to 
review the administration of crim- 
inal justice and prison reform to 
include conditions of an accused’s 
release before conviction and pend- 
ing appeal; the use of presentence 
investigations; sentencing alterna- 
tives; types of confinement; admin- 
istrative review of prisoner claims 
relating to conditions of confine- 
ment; the process of determining 
parole and the conditions of parole. 

The Florida Constitution should 
be amended to permit the disci- 
plining of judges for previously un- 
disclosed acts committed prior to 
assumption of office or while a 
candidate. 

The Florida Bar should reaffirm 
and publicly acknowledge its obli- 
gation and responsibility to see that 
a full range of civil and criminal 
legal services is made available to 
all citizens of Florida, including in- 
mates, patients and clients under 
the jurisdiction of the Florida De- 
partment of Health and Rehabilita- 
tive Services. 

A program should be adopted to 
ensure proper funding and opera- 
tion of the criminal justice system, 
including judges, state attorneys 
and public defenders. 

The Bar should immediately 
commission a followup study to the 
“Levinson Report” designed to es- 
tablish and implement a format for 
the delivery of legal services to all 
citizens in each of the counties or 
areas of the state where a full range 
is not presently available. 

In order to ensure quality and 
greater efficiency in the delivery of 
legal services, The Florida Bar 
should encourage voluntary special- 
ization by its members under Su- 
preme Court guides and make ap- 
propriate changes in ethical restric- 
tions against announcing a spe- 
cialty. The CLE program should 
be strengthened to support a pro- 
gram of specialization. 

The Bar should emphasize that 
legal ethics require affirmative ef- 
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forts to improve the law, particu- 
larly on behalf of those who do not 
have the power to do so on their 
own. 

Legal ethics should be strongly 
emphasized by the law schools and 
the practicing bar. Disciplinary 
proceedings should be conducted 
promptly, and the Bar should set 
up a definite time schedule to en- 


sure the prompt disposition of all 
disciplinary matters. The Bar should 
adopt standard procedures for han- 
dling a client’s trust funds, and 
should consider spot audits, com- 
pulsory insurance, group fidelity 
bonds and other methods to afford 
the client maximum protection. The 
disciplinary process should be open 
after finding of probable cause. 


A Participant’s Reaction 


Most of us judge an event in which we take part on two grounds: Was 
it worthwhile to us personally, and did it do the job it was supposed to do? 

For me, the Long Range Planning Retreat was an interesting experience, 
well worth my time and effort. 

The second question is much harder to answer in this case, at least for 
me. I think it will take time—maybe a lot of time—to tell whether the 
retreat really did what it was supposed to do for the Bar. 

To this layman, the signs were good. The Bar’s leaders were determined 
to make it an effective session; the effort was clearly a serious one. 

We were asked to talk about real problems, involving the Bar’s relation- 
ship to society, the availability of legal services to poor and middle-class 
citizens, the selection of judges, bar-press and lawyer-public relationships— 
to mention a few. 

Let’s face it: The air was thick with generalities and good intentions. 
That was inevitable in a gathering of more than 120 lawyers and laymen 
from all over the state with a broad mandate to suggest changes. 

Processing all those words into hard, serious recommendations is a 
complicated process, one that was not completed at the meeting itself (and 
hasn’t been at this writing). 

It is to some extent a political process, just as acting on those recom- 
mendations will be a very political process. 

I've heard several lawyers who were at the retreat speak of it in opti- 
mistic terms. On the other hand, at least one I know has characterized the 
whole experience as a waste of time. 

My newspaper printed a short report on the conference written by Martin 
Dyckman of the St. Petersburg Times (a participant). The story provoked 
an angry letter from a Miami woman who “wanted to take public exception 
to a gathering which was not publicized in advance so that any citizen 
could take part in discussions, which obviously affect our lives directly. . . .” 

Prompted by that letter, I wrote a column for the Herald in which I 
summarized the retreat as I saw it, and said, in effect, I thought it was a 
healthy, promising meeting. 

Perhaps my view is naive. I realize that change comes slowly to an 
established institution, and that the pressures for preserving the status quo 
are formidable. 

Still, it was encouraging to see so many prominent lawyers agreeing 
that significant change is needed, even if they disagreed on many details. 
It was encouraging to see laymen asked to participate, even if we were 
hardly a cross-section of society. 

There’s reason for hope that the retreat will prove to be a step forward. 

The goals were admirable. The experience was stimulating, at least to me. 

We'll see what the results are. 

Larry JINKS 


Executive Editor, The Miami Herald 
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BUILDING A CORPORATE PRACTICE 


It's easier and more profitable when you 
use C T services. 


Example: Save yourself hours, even days, 
of initial research time on corporate filings. 
We have the complete, reliable information 
you want on the statutory costs and provi- 
sions governing the filing to be made. For 
any state. It’s ready for your immediate use. 
We'll give it to you for the asking. 


Example: Give yourself more time to han- 
dle income-producing legal work by dele- 
gating the compiling, filing, recording and 
publishing details of your filings to C T's 
continent-wide organization. The work will 
be handled to your specifications, on your 
schedule, with the utmost care—at charges 
which are less than it costs you to handle 
the details yourself. 


A quarter of a million lawyers have used 
C T services during the past 80 years. Many 
use C T services (they are for lawyers only) 
on every corporate assignment, including 
filings in their own state. Shouldn't you — 
when it’s so easy and so profitable? 


CT CORPORATION SYSTEM 


100 Biscayne Boulevard First National Bank Tower 
Miami, Florida 33132 Atlanta, Georgia 30303 
Telephone: (305) 377-8326 Telephone: 1-800-241-8922 
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LETTERS 


All Have Stake 


Unfortunately, I did not have the 
opportunity to read the November 
1973 issue of The Florida Bar Journal 
in which a letter appeared from a 
Mr. Alan White concerning the re- 
duction of dues for nonresident mem- 
bers of The Florida Bar. 

As a member of The Florida Bar 
since 1948, an attorney who actively 
practiced in the State of Florida for 
close to 16 years, I feel that the dues 
structure, as it now exists, is more 
than fair and equitable. Those of us 
who are members of The Florida Bar, 
whether they be residents or non- 
residents, should be more than happy 
to pay the nominal cost involved for 
maintaining our membership in The 
Florida Bar and being privy to all 
communications and matters pertain- 
ing thereto. 


I, for one, do not want to feel like 
a second-class citizen by having a 
reduced fee arrangement with a re- 
duction of privileges and involvement. 
As Mr. Farrell so aptly put it in his 
letter, I think it behooves all of us 
to support The Florida Bar to the 
best of our ability to continue to 
make it a strong, progressive, infor- 
mative, and effective organization, and 
in this day and age, such organiza- 
tions must have ample funds to carry 
out all of their desired programs. 

BurTON M. CoHEN 

Las Vegas 


At the risk of incurring the wrath 
of other nonresident members of The 
Florida Bar, may I express my agree- 
ment with the view of Mr. Farrell, 
appearing in Letters to the Journal 
column in the February issue, that 
place of residency alone (excluding 
involuntary factors such as age (re- 
tirement) or military service) should 
not alter a member's obligation of sup- 
port for a progressive, respected and 
successful organization. 

The letters on this subject accu- 
rately emphasize the nonresidents’ de- 
sire to preserve the option of returning 
to Florida to pursue their profession 


326 


without the necessity, ordeal, perhaps 
even the risk, of retaking the bar 
examination. Loyalty, keeping abreast 
of local developments are other fac- 
tors. But whatever the motivation, 
membership, like residency, is a mat- 
ter of personal choice; the obligation 
of support is not. 

. . . I agree with Mr. Farrell that 
the achievements of our representa- 
tives redound to the benefit of all, 
resident and nonresident alike, and 
volunteers are not likely to spring 
from the ranks of the nonresidents if 
the honor to serve really means sub- 
stantial service. In any event, the 
argument is not relevant to the 
amount of the dues. 

As to the equitable argument, I 
cannot “readily concede that it’s the 
biggest value” I get all year for $50 
(a good pair of shoes lasts a long time 
and is a great comfort when you are 
on your feet a good deal, just to men- 
tion one example), but it is certainly 
fair. Consider your excellent Journal, 
the yearly directory of members, the 
occasional volumes on ethics and 
other materials, not to mention the 
privilege to return with impunity, 
without delay or re-examination. 
Moreover, improvement of the Bar, 
and its attendant expense, continues 
regardless of one’s choice of residence, 
but the benefits will be there for the 
nonresident when he returns. I, for 
one, consider it a fair value and ex- 
press my appreciation for the con- 
tinuing efforts and achievements of 
the more active members. 


CHARLES M. Waycoop 
New York, N.Y. 


Davos Escape 

May I congratulate The Florida Bar 
and Marriott World Travel for the 
wonderful experience in travel shared 
by those of us who were fortunate 
enough to take advantage of the Swit- 
zerland tour. 

Mike Lupfer and his group did a 
beautiful job of attending to all of our 
wants and wishes and I know that 
there are a number of us who would 


like to see Switzerland on a regular 
tour basis. 

We were initially told that this was 
the first tour to Switzerland made by 
Marriott and that there might be 
rough edges here and there. The only 
rough edges we noticed were on the 
peaks of the mountains and, if they 
can do this kind of a job on a first 
attempt basis, I want to be on the 
next trip they host. 

Thanks once again for assisting our 
families to experience the wonders of 
Switzerland. 

B. A. BITTAN, JR. 
Fort Pierce 


In Increasing Numbers 


On page 231 of the March 1974 
edition of The Florida Bar Journal 
you state, “Carol E. Anderson .. . 
and a woman in Alachua County re- 
portedly are the first female assistant 
public defenders in Florida.” I am 
glad you said “reportedly” as this is 
definitely not true. They have had 
several predecessors. 

I served as assistant public defender 
to Richard W. Ervin III, handling 
both trial and appellate felony work, 
in the Second Judicial Circuit from 
July 1, 1970, to February 1, 1972. 
Although I believe I was the first 
full-time woman public defender, I 
had a predecessor who worked part- 
time in Monroe County, Claire Cates, 
I think her name is, although I’ve 
never had the pleasure of meeting her. 
Simply by glancing through the Bar 
Journal for September 1973, you will 
find listed Nancy T. Richardson, as- 
sistant public defender in Pensacola, 
and Mary Jo Gallay, who up until 
very recently was an assistant public 
defender in Bradenton. I know that 
Robert Jagger, public defender in 
Clearwater, also has a woman as- 
sistant, and I am sure there are or 
have been others, including one in 
Gainesville as mentioned. 

Nevertheless, my best wishes to Ms. 
Anderson and a “welcome” to our, 
so far, small but select number. 

VERA WINTER LEE 


Tallahassee 
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Turkey Point 


is a rather taken- for-granted power plant. 
- But to others, Turkey Point is a research 


lab. A graduate school. A center of continu- 
ing education, offering studies in such 
diverse subjects as the commercial breeding - 
of shrimp, the culture of spider lilies and 
~ how to survive a ‘Seg jump into 
water. 

~ When the Universiiynt Miami received 
a grant to study the feasibility of raising 
shrimp commercially FPL volunteered 
_ to build seven acres of temperature-con- 


~ trolled experimental ponds and special 


laboratory facilities at the Turkey Point 
generating plant. Today. under the direction © 
of the U. of M’s Marine Sciences Institute, 
a flourishing “shrimp farm” capable of 
producing 5 million baby shrimp a year 
exists. The know-how of shrimp-raising 
Snined here may someday lower the 


cost of you 

Ont the shoulders of Turkey Point! 
168-mile salt water cooling canal complex. 
there's a slightly more conventional farm. 
Where International Management Associ- 


ates have planted spider lilies, tomatoes, 


coconuts. collards, Florida cherries and 37 


other kinds of vegetation. Their purpose? — 


To find out if there's a way to help these 


plants survive in a saline environment. This 


experiment could help add to the world’s 

arable land. And the world food supply. 
The United States Air Force has bor- 

rowed some of our land—and another of 

our ponds at Turkey Point. On an average | 

training day the Air Force Sea Survival 

school stages a splashdown 

every five minutes - as novice 

airmen learn how to land 

and disengage their para- 

sea. 


ness trails where a city girl can meet 
raccoon face to face. Gently moving strea 


where she can master the simple art of 


canoe-paddling. Safe places to light a camp- 
fire and enjoy and old-fashioned singalong. 
But most of all the Turkey Point Girl Scout 
little more about living in gal 
harmony with fellow human bei 


lye Turkey Point. 
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An attorney's primer on dealing with 
inventors 


BY WILLIAM M. HOBBY 


THERE IS A HIGH DEGREE of 
specialization in the field of 
patents and trademarks, but most 
general practitioners will find 
themselves in situations which 
demand knowledge in this field. 
An attorney can be of genuine 
assistance to an inventor by help- 
ing the inventor avoid common 
errors in proceeding with the pro- 
tection and promotion of the 
invention. This article points out 
how this can be accomplished and 
provides background information 
on patents. 


What Is Patentable? 


An invention to be patentable 
must be new, useful and unobvi- 
ous to a person of ordinary skill 
over the prior art or technology.! 
Prior art includes any United 
States or foreign printed publica- 
tion or patent, as well as any pub- 
lic use or knowledge inthe United 
States. Patents can cover inven- 
tions of several different types. In 
addition to the usual apparatus 
patents, patents can be obtained 
on processes? and on designs.® 
Design patents are generally less 
expensive to obtain but are usu- 
ally less secure since they cover 
only the ornamental appearance 
of an article of manufacture. 
Patents may also be obtained on 
plants* which are nontuber prop- 
agated and asexually reproduced, 
and under the recently passed 
Plant Variety Protection Act® the 
Department of Agriculture can 
grant protection on a plant which 
is sexually reproduced. A patent 
is good for 17 years (except on a 
design) from the date of issue to 
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prohibit someone from making, 
using or selling the invention in 
the United States. 

To be patentable, an invention 
must also fall within one of the 
classes set forth in 35 U.S.C. 101, 
to wit: a process, machine, man- 
ufacture, or composition of matter. 

A series of cases have held a 
great variety of discoveries un- 
patentable as not falling within 
the subject matter set forth in 
the statute. Some examples of non- 
patentable inventions include a 
system or way of doing busi- 
ness,® ideas, computer programs,’ 
printed material,’ and scientific 
principles.2 Thus, promotional 
campaigns and marketing 
schemes would not be patentable. 


Foreign Patents 


To protect an invention’ in 
foreign countries requires that a 
patent application be filed in each 
country desired. This becomes 
expensive if an application is to 
be filed in a large number of 
countries because exact technical 
translations must be obtained, 
papers legalized, foreign draw- 
ings prepared, foreign patent 
attorneys paid and foreign patent 
office fees paid. In addition, most 
foreign countries have annual 
taxes that must be paid to prevent 
the patent from lapsing. Under the 
International Union for the 
Protection of Industrial Property, 
as revised, (or Paris Union Con- 
vention) to which the United 
States and most industrialized 
countries belong, a foreign patent 
application can be filed within 
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William M. Hobby, registered pat- 
ent and trade mark practitioner in 
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and Florida bars. He was formerly a 
U. S. Patent Examiner and is now 
chairman of the Patent and Trade- 
mark Committee of the Corporation, 
Banking and Business Law Section of 
The Florida Bar. 


one year of the United States 
filing date and convention priority 
claimed to maintain an effective 
filing date the same as the United 
States filing date. In some 
countries filing can be accom- 
plished at any time until the 
United States patent issues if 
there has not been a public use 
in that country or a publication 
anywhere more than a predeter- 
mined statutory period. 


Caveat 


An inventor in the early stages 
should be made aware of a 
number of problems he is likely 
to face. He should be made aware 
that he will lose any rights to a 
patent on his invention if he fails 
to file a patent application within 
one year of his first public (nonex- 
perimental) use, first offer of pub- 
lic sale, or within one year of his 
first printed publication disclos- 
ing his invention.?° The inventor 
must sign an oath or declaration 
to this effect when applying for 
a patent. 


Trade Secrets 


An invention can be maintained 
as a trade secret even while a 
patent application is pending in 
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the Patent Office.11 The Patent 
Office maintains patent applica- 
tions incomplete secrecy until the 
patent issues, at which time 
copies may be purchased. To 
maintain a trade secret, the inven- 
tor should enter a confidential dis- 
closure agreement with anyone to 
whom he discloses his invention, 
having each party agree to accept 
the disclosure in confidence and 
not to disclose it to anyone else.!” 
Larger corporations, however, 
will usually insist upon the inven- 
tor entering a nonconfidential dis- 
closure agreement in which the 
inventor agrees to rely solely on 
his patent rights before they will 
consider his invention. This is to 
protect the company against a 
nuisance trade secret lawsuit in 
the event its research has been 
developing a similar invention. 


Records 


The first step an _ inventor 
should take following his discov- 
ery is to prepare a good disclosure 
with descriptions, drawings, and 
photographs, if any, signed and 
dated by the inventor and by one 
or more witnesses who under- 
stand the invention. It does not 
have to be notarized and it does 
not help for the inventor to send 
aregistered letter to himself. Most 
patent attorneys have disclosure 
forms and a procedure for dating 
and holding a disclosure, and the 
Patent Office now has a Docu- 
ment Disclosure Program!* in 
which it will hold disclosures for 
two years. A model is no longer 
required to file a patent applica- 
tion but may be desirable to assist 
in selling or promoting the inven- 
tion. 


Search 


The next step in obtaining a 
patent is to have a preliminary 
search performed in the Patent 
Office to determine if the inven- 
tion is patentable. Patent Office 
records are searched to see if it 
has already been patented or 
described in a publication or in 
a foreign patent. Even if the 
invention appears to be patent- 


able, it may be that the protection 
that could be accorded by a patent 
would not be worth the expense 
of proceeding with the filing. A 
good search is important. It can 
save the inventor the expense of 
filing applications and proceed- 
ing with promoting the invention 
as well as assist the attorney in 
drawing a better patent appli- 
cation. 


Patent Application 


A patent application, once pre- 
pared, is filed in the United States 
Patent Office with its specifica- 
tions, formal drawings, formal 
papers and filing fee. The Patent 
Office mailroom receives the 
papers, gives them a filing date 
and sends them to an assignment 
branch. There the application is 
assigned a serial number and sent 
to an examining group in the 
Patent Office. The application is 
then assigned to the docket of an 
examiner who reviews the appli- 
cation and performs a search to 
determine whether the invention 
as claimed meets the criteria of 
patentability. Usually this results 
in an action letter rejecting the 
claims. 

The attorney must then file a 
response within a set period of 
time from the date of the 
examiner's letter and may arrange 
an interview with the examiner to 
discuss the case. The examiner 
may then allow the case, in which 
event issue papers are mailed to 
the attorney and the inventor has 
three months in which to pay the 
issue fee before the patent will 
be printed. If the examiner con- 
tinues his rejection, he will prob- 
ably make the rejection final and 
the attorney may proceed with 
attempting to file a response after 
final rejection to place the case 
in condition for allowance or in 
better condition for appeal, or he 
can appeal to a Patent Office 
Board of Appeals. 

From the Board of Appeals 
further appeals can be taken to the 
Court of Customs and Patent 
Appeals or to the United States 
District Court for the District of 
Columbia. If the examiner deter- 
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mines that the invention covered 
by the claims of the application 
is the same as that in another 
patent application, he can place 
both applications in an interfer- 
ence proceeding to determine 
who actually created the inven- 
tion first.!4 


Ownership and Assignments 


In the United States only the 
inventor or inventors can file a 
patent application unless the 
inventor is deceased, cannot be 
found or a joint inventor refuses 
to execute an application. An 
oath or declaration must be 
executed with the patent applica- 
tion that the persons executing 
the oath are the original inventors. 
The invention, patent application 
and patent may be assigned at any 
time and the assignment of a 
patent application or patent may 
be recorded in the United States 
Patent Office. This is similar to 
recording a deed and places third 
parties on notice of the ownership 
of the patent. Once assigned, the 
assignee can control the prosecu- 
tion of the application in the 
Patent Office and the assignee’s 
name will appear on the United 
States patent if the assignment is 
recorded prior to issue. The 
patent applications in most 
foreign countries can be filed in 
a corporation name if there is an 
assignment. 

To protect their interest in 
inventions, corporations  fre- 
quently require all technical 
employees and sometimes all 
employees to execute employ- 
ment agreements assigning all 
inventions to the corporation if 
the invention is made during the 
term of employment or relates to 
company business or company 
facilities are used in developing 
the invention. Employment 
agreements requiring the 
unreasonable assignment of all 
the inventions of an inventor 
unrelated to the employment 
have been held invalid as against 
public policy.’® A well prepared 
employment agreement accord- 
ingly should restrict the require- 
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ment for assignment of the inven- 
tions to those related to the 
employment. The agreement 
should require the employee to 
execute all papers necessary to 
obtain and enforce United States 
and foreign patents. Employment 
agreements may also contain pro- 
visions requiring an employee to 
maintain in confidence all conti- 
dential information or trade se- 
crets and may include a restrictive 
covenant if reasonable under the 
Florida statute.!7 An assignment 
can result in capital gains treat- 
ment for the sale of an invention 
by an inventor and his early pro- 
moters under the Internal 
Revenue Code.!8 

Who owns an invention of an 
employee in the absence of an 
employment agreement is a fre- 
quently asked question. If the 
employee was hired for the 
express purpose of producing the 
invention patented or to use his 
inventive facilities in the interest 
of his employer in a particular 
area, the employer may own the 
invention even in the absence of 
an employment agreement.!% 
However, even if the employer 
does not own the patent, he may 
have a shop-right license, which 
is an implied license of an 
employer where a person invents 
during working hours with the 
employer's materials or fa- 
cilities. 2° This license gives the 
employer the right to manufac- 
ture, sell and use the invention 
without paying royalties to the 
inventor. 

An invention, patent applica- 
tion or patent may also be licensed 
either exclusively or nonex- 
clusively, but a series of antitrust 


cases have made the drafting of 


patent licenses a difficult task, 
which should not be undertaken 
without full knowledge of patent 
antitrust and misuse cases. 


Invention Brokers 


Another problem the inventor 
should be wary of is invention 
brokers who bait inventors with 
ads in newspapers and in the back 
of science magazines. Falling 
for these promotions can cost the 


inventor a few thousand dollars 
in return for an inadequate patent 
search and a market survey that 
will most likely consist of sending 
out form: letters to unlikely back- 
ers along with some census data. 
Invention brokers sometimes bait 
inventors with cheap preliminary 
searches, which are generally 
unreliable and either do not find 
or do not disclose the best refer- 
ences in order to encourage the 
inventor to use additional services 
of the broker. The FTC is inves- 
tigating a number of invention 
brokers and several state courts 
have already found their practices 
fraudulent.2! Legitimate brokers 
make their money by charging a 
nominal $100 tee and the collec- 
tion of a small percentage of the 
royalties if the invention is sold 
or licensed. 


Patent Attorneys 


Federal statute makes it illegal 
for an attorney to practice before 
the Patent Office unless he has 
been registered by the Patent 
Office.22 The Patent Office 
licenses patent attorneys through 
a rigid exam and an inventor 
should only use such licensed 
attorneys. The inventor can also 
prepare, file and prosecute his 
own patent application but is well 
advised not to attempt the task. 
A patent application as stated by 
the United States Supreme Court 
“constitutes one of the most dif- 
ficult legal instruments to draw 
with accuracy. 2% A typical appli- 
cation takes two to three years to 
prosecute through the Patent 
Office and normally requires 
detailed responses and amend- 
ments and an interview with the 
examiner. A patent attorney's fees 
and costs may run $1,000 or more, 
but the cost is modest compared 
to the scope of protection afforded 
by a_ well handled patent 
application. The — procedure 
before the office is considered ex 
parte but is subject to a rigorous 
advocacy process which calls for 
professional handling to obtain 
the best protection in a patent. 
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Patent litigation can be complex and expensive 


Infringement 


Once a United States patent is 
granted, the inventor has the right 
to prevent others from making, 
using or selling the invention 
covered by the claims of the 
patent.*4 This requires filing a suit 
in the United States District Court 
for an injunction and damages. 
Patent litigation can, however, be 
one of the most complex and 
expensive forms of litigation. 
Patent suits generally contest the 
validity of the patent and allege 
a variety of antitrust and misuse 
violations. Misuse in patent litiga- 
tion stems from the doctrine of 
unclean hands and may prevent 
enforcement of a patent or patent 
license even though the misuse 
does not amount to an antitrust 
violation. 

Anattorney should assist inven- 
tors by advising them on how to 
proceed with protecting their 
inventions but should not assist 
an inventor in preparingand filing 
a patent application. In addition 
to the services in assisting the 
inventor, the attorney can also 
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provide related services if the 
inventor decides to promote his 
own invention rather than licens- 
ing or selling his rights. The 
inventor or his promoters will 
need assistance with his corporate 
work, raising capital and related 
security problems, employment 
contracts, shareholder  agree- 
ments and a great variety of legal 
problems, but hopefully not the 
problems associated with bank- 
ruptcy. 
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You Bet Your Life! 

23 million Americans — young 
and old, men and women—have 
high blood pressure. 


Like half of them, you could 
have it and not know it. You can 
feel healthy, be active and still 
have it. 


Untreated, it can lead to stroke 
or heart attack. It's easily de- 
tected, and can usually be con- 
trolled. 


Don't take chances. Have your 
blood pressure checked, and 
follow your doctor's orders. 


For information 
ask your Heart 
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TRADE- 
MARKS 


BY HERBERT L. ALLEN 


A TRADEMARK IS DEFINED in the 
Florida Statutes as any word, de- 
vice or symbol that is used to iden- 
tify one’s goods or services and to 
distinguish those goods or services 
from similar goods or services of 
others.' Technically speaking, the 
term “trademark” (or frequently, 
“mark”) is used to include both 
trademarks which are applied to 
products, (as a chair, toy or other 
article) as well as service marks, 
which are applied to services ren- 
dered in commerce (a_ painting 
contractor, clothes cleaners, restau- 
rant services, and the like). Ad- 
ditionally, collective marks (as 
trade unions) and _ certification 
marks fall within the generic clas- 
sification of “marks.” 

Trademarks are uniquely differ- 
ent from patents, copyrights and 
other forms of intellectual property 
protection. While a_ patent is 
directed to the novel features of 
some patentable apparatus, process 
or use thereof and a copyright is 
directed to a specific arrangement 
of words or symbols which ex- 
presses an author's idea, each of 
these forms of protection are sep- 
arable from the res to which each 
directed. On the other hand, a 
trademark is inseparable from the 
business goodwill which it repre- 
sents.* It was this concept of the 
protection of commercial goodwill 
in early English common law 
which provides the basis for trade- 
mark law as we know it today. 
Then protection could only be had 
for one’s business name and for 
the use to which that name was 
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applied, if it was clear that the 
alleged infringer was “passing off” 
his goods as that of the plaintiff. 
Of course, the purpose of this con- 
cept was to protect the public. 

Today, trademark law is much 
more sophisticated. While the 
main purpose remains to protect 
the public, the scope of the inquiry 
goes far beyond whether a “passing 
off’ situation exists. The inquiry 
now is whether there is a likelihood 
of confusion among the purchasing 
public. 

In determining “likelihood of 
confusion,” the courts have evolved 
several tests. These tests are set 
forth below. 


Similarity of Marks 


In determining whether the 
marks are similar, an inquiry is 
made as to whether or not the 
marks impinge on the aural or 
visual senses in the same manner. 
For example, AIR-O and ARROW, 
as applied to men’s clothing, were 
found to be similar in sound.* Even 
though the marks may not sound 
or look the same, similarity may 
be found if the words or symbols 
used convey the same mental im- 
pression or meaning. For example, 
MA’S was found to be confusingly 
similar to MAMMY’S, as applied 
to beverages’; TORNADO was 
found to be confusingly similar to 
CYCLONE, as applied to fencing.® 
However, STAR as applied to a 
powdered cleanser was found not to 
be confusingly similar to COMET, 
also applied to a powdered clean- 
ser.” 
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Similarity of Products 


The second major inquiry deter- 
mines whether or not the goods 
or services are the same or similar, 
or whether the goods or services 
are rendered in the same channels 
of commerce. For example, CAD- 
ILLAC, as applied to boats, was 
found not to be confusingly simi- 
lar to CADILLAC, as applied to 
motor vehicles.*® 


Strong v. Weak Marks 


Many words have a common 
descriptive meaning, and are not 
susceptible to broad trademark 
protection. Thus, words or word 
combinations such as QUICK-DRY, 
BIG BOY, MICHIGAN MADE, 
NICE & EASY and BLUE RIB- 
BON will probably not extend 
trademark protection beyond the 
specific goods or services with 
which such marks are applied.® On 
the other hand, arbitrary, coined 
words can extend protection be- 
yond the specific goods or services 
used in conjunction with that mark, 
if that mark is such that the ordi- 
nary consumer would reasonably 
believe that the owner is extending 
his goods or services into other 
areas.'° Examples of arbitrary, 
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coined marks which have provided 
strong trademark protection over 
the years include, KODAK, XE- 
ROX and COKE. The mark EX- 
XON represents an example of one 
company’s recent attempt to de- 
velop a coined term for use as a 
mark. 


Generic Marks 


Just as a strong trademark can 
extend protection beyond the 
specific goods and services with 
which that mark is used, frequently 
a trademark proprietor allows his 
mark to be used with the goods 
or services of another, thereby pre- 
venting that mark from further 
identifying and distinguishing his 
goods or services. When this oc- 
curs, the mark is said to pass into 
the English language and become 
generic, and thereafter unenforce- 
able. Examples of formerly enfor- 
ceable marks which have been held 
to be no longer enforceable include 
the words aspirin,’' thermos,'* 
cellophane,'* yo-yo'* and shredded 
wheat.!® 

Therefore, the trademark propri- 
etor has a very real duty to “police” 
the use of his mark to insure that 
the consuming public does not call 
for the goods of another by that 
mark. Examples of marks which 
are in danger of becoming generic 
are KLEENEX and XEROX. In 
fact, Xerox has recently employed 
“My son the trademark attorney 
...” advertisements on _ national 
television in an attempt to make 
the consuming public aware that 
the utilization of the mark XEROX 
to describe or request copiers and 
copying services rendered by other 
companies constitutes a misuse of 
that mark. 


Problem Areas 


One of the most easily avoided 
and yet commonly occurring prob- 
lems arising with marks comprises 
the manner in which ownership of 
such marks are transferred. Since 
a trademark does not exist without 
the goodwill with which it is as- 
sociated, then a transfer of owner- 
ship in a trademark without a 
concurrent transfer of that good- 


will renders the mark void and un- 
enforceable.'* Yet, all too often 
such transfers are attempted, es- 
pecially in franchising and similar 
business endeavors. This difficulty 
is easily avoided by transferring 
the goodwill, assets or inventories 
along with the transfer of the mark. 

Trademark rights arise the mo- 
ment the mark is applied in com- 
merce with the goods or services 
with which that mark is rendered. 
All too frequently, however, a user 
of a mark does not discover that 
his mark impinges on that of 
another until after he has spent a 
good deal of time and money in 
developing the goodwill associated 
therewith. This difficulty can be 
easily avoided by searching the 
Register of trade and service marks 
in the United States Patent Office, 
or reviewing commercial name 
registers. In this conjunction, it 
should be noted that the use of the 
mark without registration gives rise 
to protection only in the area of 
commerce in which the mark is 
actually employed.’’ By registering 
the mark with the Secretary of 
State for the State of Florida, con- 
structive notice is thereby secured 
for the entire state, even though 
the use of that mark might be 
limited to a small portion of the 
State of Florida.’® 

Chapter 495 of the Florida 
Statutes is modeled after the Uni- 
form State Trademark Act, which 
in turn follows quite closely the 
federal trademark statute. Prior to 
passage of Chapter 495, the state 
statute did not make provision for 
the registration of service marks; 
however, the Florida statute now 
makes provision for the registration 
of service marks as well as collec- 
tive and certification marks. Some 
trademark _ protection previously 
attached pursuant to the Uniform 
Deceptive Trade Practices Act set 
forth in Part III of Chapter 817, 
dealing with fraudulent practices. 
It is interesting to note that this 
Act made provision for the recov- 
ery of attorney's fees in certain 
exceptional cases. However, this 
statute was revoked as part of the 
new Florida Fair Trade Act. 


THE FLORIDA BAR JOURNAL 


; 
‘ a 
: 
2 
= 
. 


k to avoid its becoming generic 


The Florida statute also includes 
the optional anti-dilution provision 
of the Uniform Statute, which pro- 
vides for granting injunctions to 
enjoin subsequent use not only of 
a trademark, but trade names, 
labels or forms of advertising 
where there exists a likelihood of 
injury to the business reputation 
or the dilution of the distinctive 
quality of the mark, trade name or 
label of a prior user.!® This provi- 
sion may apply even in the absence 
of competition between the parties 
or of a likelihood of confusion as 
to the source of the goods. 


The value of the Florida statute 
has been somewhat diminished by 
the decision rendered in Abner’s 
Beef House v. Abner’s Interna- 
tional, Inc.2° There, the Florida 
Supreme Court substantially elimi- 
nated an important aspect of the 
statute by requiring a registered 
mark to be coupled with and sup- 
ported by actual usage of the mark 
sufficient to vest in the registrant a 
“secondary meaning.” This, in ef- 
fect, abolished the provision in the 
statute that the certificate of regis- 
tration shall be prima _ facie 
evidence of the validity of the 
registration and the registrant’s 
ownership of the mark, and of the 
registrant’s exclusive right to use 
the mark in connection with the 
goods or services specified in the 
certificate.21 Clearly, the Florida 
statute should not impart to a state 
registration the same presumption 
which arises with registration un- 
der the federal statute, since ap- 
plications for federal registration 
are subjected to a rigorous exami- 
nation, while state mark applica- 
tions are not. However, it is sub- 
mitted that the decision in Abner 
errs in requiring the trademark 
proprietor to go far beyond a 
showing of priority of use, in that 
“secondary meaning” must also be 
established. 

Once the use of the mark has 
entered interstate channels, then 
federal registration may be secured, 
in which event constructive notice 
is secured throughout the entire 
United States. Federal registration 
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also provides a number of addi- 
tional advantages including federal 
jurisdiction, irrespective of diver- 
sity of citizenship or amount of 
the controversy. Federal registra- 
tion provides prima facie evidence 
of a registrant's rights to exclusive 
use of the mark and in some cases 
may be conclusive evidence. Fur- 
ther, the registration furnishes a 
basis for registration in foreign 
countries and for excluding foreign 
goods bearing the mark from entry 
into the United States. 0 
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footnote 2, at §4.10. 

11 Bayer Co., Inc. v. United Drug Co., 
272 F. 505 (SD N.Y. 1921). 

2 King-Seeley Thermos Co. v. Alad- 
din Industries, Inc., 321 F.2d 577 (2d 
Cir. 1963). 

** DuPont Cellophane Co. v. Waxed 
Products Co., 85 F.2d 75 (2d Cir. 1936). 

** Donald F. Duncan, Inc. v. Royal 
Tops Mfg. Co., Inc., 343 F.2d 655 (7th 
Cir. -1965). 

*® Kellogg Co. v. National Biscuit Co., 
305 U.S. 111, 83 L.Ed. 73, 59 S.Ct. 
109 (1938). 

*®See, Children’s Bootery v. Sutker, 
107 So. 345 (Fla. 1926). 

** See, United Drug Co. v. Theodore 
Rectanus Co., supra, footnote 3. 

*® Contra, Junior Food Stores, Inc. v. 
Jr. Food Stores, Inc., 226 So.2d 393 
(Fla. 1969). 

F. S. §495.151. 

2° 227 So.2d 865 (Fla. 1969). 

F.S. §495.061(2). 
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COPYRIGHTS 


BY WILLIAM M. HOBBY III 


THE U. S. CONSTITUTION provides 
for and Congress has created stat- 
utes for the granting of limited 
monopolies to authors and inven- 
tors “to promote the products of 
science and useful arts.”! This con- 
stitutional provision and the stat- 
utes thereunder are to encourage 
creative people to be creative and 
to disclose their creations for the 
benefit of the public. The U. S. 
Supreme Court in 1964 indicated 
in the Sears-Compco cases? that if 
an inventor or author’s work comes 
within the purview of the copy- 
right or patent statutes and is not 
protected thereunder, the states 
may not prohibit others from copy- 
ing his works. 


So What Are Copyrights 
All About Anyway? 

Copyrights protect the writings 
of authors, composers and artists in 
their literary, music, dramatic and 
artistic works.* These include not 
only books and periodicals but also 
addresses prepared for oral deliv- 
ery, maps, works of art such as 
paintings and sculptures, reproduc- 
tions of works of art, photographs, 
motion pictures, musical and dra- 
matic compositions and the re- 
cently added coverage for certain 
recordings. The copyright protects 
the author or proprietor against the 
copying of his work or a portion 
thereof but does not protect the 
ideas contained in the copyrighted 
material.* 

It does protect against copying 
not only the published work but 


protects adaptations, translations, 
performing rights and recordings 
of the copyrighted work. Duration 
of the copyright at present is for 
28 years and may be renewed for a 
second 28 years,® but a proposed 
federal statute would change the 
life of the copyright and unexpired 
copyrights have been extended on 
a year-to-year basis in anticipation 
of the passage of a new federal 
statute. 


Obtaining Protection 


Protecting an author’s work with 
copyrights is easily accomplished in 
most instances.® Except for certain 
copyrights in nonpublished works, 
copyrights require the publishing 
of a work with the correct notice 
properly located in the case of 
books. Following the publication of 
the work the author or proprietor 
may register a copyright with the 
Copyright Office, which is a divi- 
sion of the Library of Congress, 
by completing a registration form 
and sending it to the Copyright 
Office with two copies of the work 
and a filing fee of $6. The Copy- 
right Office supplies the necessary 
forms along with directions for 
completing the forms. The notice 
may be in a form such as the fol- 
lowing: 

Copyright © 1974, Florida Bar 

Journal 
All Rights Reserved 
The notice must include either the 
word “Copyright,” its abbreviation 
“Copr.” or the preferred ©,’ along 
with the name of the proprietor. 
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Obtaining a copyright is a simple 
process that need not baffle the lawyer 
or the public 


The year of first publication must 
be included in the case of printed 
literary, musical or dramatic works. 

A recording, however, must use 
the letter “P” in a circle ®, along 
with the year of first publication 
and name of the author. The loca- 
tion of the notice in the case of 
books or printed publications must 
appear on the title page or the page 
immediately following the title 
page. A mistake in the notice can 
result in the loss of all copyright 
protection and great care should be 
taken with the notice. Publication 
does not mean printing, but rather 
when authorized copies are placed 
on sale, sold or publicly distrib- 
uted.® 


Performing Right Societies 


Most commercially valuable 
copyrighted music is transferred 
to Performing Right Societies, 
which then license their users, dis- 
tribute the revenues to authors and 
proprietors and enforce the mem- 
ber’s rights. These associations as- 
sist the copyright owner in enforc- 
ing his performing rights against 
many thousands of users and allow 
the users to deal with one associa- 
tion rather than with hundreds of 
different authors and _ proprietors. 
The two principal performing 
rights societies in the U. S. are 
ASCAP (American Society of Com- 
posers, Authors and Publishers) 
and BMI (Broadcast Music, Inc.). 
However, abuses by ASCAP and 
BMI led to a series of antitrust 
actions resulting in consent de- 
crees (in 1941, 1950 and 1960) and 
to a number of states adopting stat- 
utes prohibiting the issuance of 
blanket licenses. 

Florida Statute 543.36 has been 
held constitutional,’ but was sub- 
stantially invalidated by the last 
Florida Legislature by an amend- 
ment® which exempted from the 
statute any performing rights so- 
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ciety (including ASCAP and BMI) 
which was under an antitrust con- 
sent decree with the U. S. in any 
federal court retaining jurisdiction. 


Tape Piracy Criminal Statutes 

Until recently, a recording and 
performance as distinguished from 
the literary or musical work repro- 
duced on the recording were not 
the subject of protection of the 
Copyright Law. With the benefits 
of the Sears-Compco cases (supra) 
and a compulsory license for sound 
reproductions of musical works pro- 
vided for in the statute,'® a great 
many small recording firms began 
pirating works by copying recorded 
performances of well known per- 
formers. This in turn resulted in 
several states, including Florida,"' 
adopting tape piracy criminal stat- 
utes. The Florida statute was held 
unconstitutional,'* but the U. S. 
Supreme Court upheld the validity 
of tape piracy statutes in a sep- 
arate and later ruling that the 
Sears-Compco doctrine was inap- 
plicable.'* 

An amendment to the federal 
statute allows protections of re- 
cordings but this has no effect on 
existing recordings. 


Universal Copyright Convention 

The Universal Copyright Con- 
vention came into force in 1955 
and requires member states, includ- 
ing the U. S. and most countries 
of the world, to accord works pro- 
tected by the Convention the same 
protection as the state accords do- 
mestic works. The Convention al- 
lows protection in each country 
without compliance with all for- 
malities provided the prescribed 
notice is used. The notice consists 
of “C” enclosed in a circle © 
along with the year of publication 
and the name of the copyright pro- 
prietor. These terms should be in- 
cluded in all notices to assure pro- 


tection under the convention.'® 

The frequency of questions on 
copyrights is increasing in Florida 
as the size of the entertainment 
industry grows in the state, and at- 
torneys would do well to be pre- 
pared to respond to routine ques- 
tions. The following list of the most 
important treatises is provided for 
researching more complex ques- 
ions: 


Treatises 


1. Nimmer, Melville, NrmMeEr ON 
Copyricuts (1963), Mathew Ben- 
der. 

2. Latman, Alan, 
Copyricut Law BNA. 

3. Rothenberg, Staley, 
PROTECTION OF LITERATURE, ART 
AND Music, Clark Boardman (1963). 

4. Ringer, Barbara & Gitlin, Paul, 
Copyricuts PLI (1965). 


Howe L's 


FOOTNOTES 


1U. S. Const., Art. I, Sec. 8. 

* Sears Roebuck & Co. v. Stiffel, 376 
U.S. 225 (1964); Compco Corp. v. Day- 
brite Lighting, Inc., 376 U.S. 284 
(1964). 

* United States Code, Title 17, is the 
Copyright Act. 

* Holmes v. Hurst, 174 U.S.82 (1899); 
Kalem Vo. v. Harper Bros., 222 U.S. 
55 (1971). 

*17 U.S.C.24. 

* Copyright Office Regulations, which 
provide rules for registering copyrights. 

* USC. 16. 

* Watson v. Buck, 313 U.S.387. 

* Fla. Stat. 543.36. 

17 USC 

™ Fla. Stat. 543.041. 

International Tape Mfgrs. Assoc. v. 
Gerstein (§$.D.Fla.1972), 344 F.Supp. 38. 

18 Goldstein v. California, ——U.S.——; 
93 S.Ct. 2303 (1973). 

19. 

15 See Nimmer, Melville, ON 
Coryricnuts (1963) for the complete text 
of the Universal Copyright Convention. 
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BY WILLIAM J. DUNAJ 


In 1971, concrEss enacted provi- 
sions for the acquisition of statutory 
copyrights in sound recordings.’ 
There had been no previous statu- 
tory copyrights in sound record- 
ings; and even under the new act, 
sound recordings fixed or published 
prior to February 15, 1972, cannot 
be copyrighted. This lack of ex- 
press statutory protection partially 
explains the fact that persons have 
been copying or duplicating other 
manufacturers’ sound recordings 


and selling them in competition 
with the originals at least since 
1904.2 This practice has come to 


be known as “record piracy” or 
“tape piracy,” depending upon the 
source of the pirated recording 
and the form in which it is repro- 
duced.* The recent phenomenal 
growth of this “piracy” caused the 
House of Representatives Commit- 
tee on the Judiciary to report in 
1971: 


The attention of the committee has been 
directed to the widespread unauthorized 
reproduction of phonograph records and 
tapes. While it is difficult to establish 
the exact volume or dollar value of cur- 
rent piracy activity, it is estimated by 
reliable trade sources that the annual 
volume of such piracy is now in excess 
of $100 million. It has been estimated 
that legitimate prerecorded tape sales 
have an annual value of approximately 
$300 million. The pirating of records 
and tapes is not only depriving legiti- 
mate manufacturers of substantial in- 
come, but of equal importance is de- 
nying performing artists and musicians 
of royalties and contributions to pension 
and welfare funds and federal and state 
governments are losing tax revenues.‘ 


The Supreme Court in Goldstein 
v. California® made reference to 
a description of the method of op- 
eration of typical tape pirates re- 
ported in Tape Industries Asso- 
ciation of America v. Younger: 
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. . . These plaintiffs purchase on the 
open market long playing disc phono- 
graph records which have been manu- 
factured and sold through the usual 
commercial channels by record companies. 
Such disc phonograph records are gen- 
erally referred to as albums and _ they 
usually contain 10 to 12 performances 
of one artist or group of artists. A label 
containing the title or name of the album, 
the name of the recording artist or group 
of artists and the name of the record 
company, is affixed to each of the albums 
and the packages in which they are 
sold. 
After purchasing an album, plaintiffs 
. . . make a tape recording of the exact 
sounds recorded on the album. The tape 
is made by playing the album on a 
record player connected to a tape re- 
corder which turns out a tape. When 
this master tape is finished, it is placed 
on a machine known as a “tape play- 
back deck.” The “tape playback deck” 
is connected to machines known as “tape 
slaves” which in turn make additional 
tape recordings of the sounds which 
have been transferred from the record 
album to the master tape. A large num- 
ber of “tape slaves” may be connected 
to one “tape playback deck” so that a 
correspondingly large number of tape 
recordings can be made at one time. 
After the tapes have been made by use 
of the “tape playback deck” and the 
“tape slaves,” each of the new tapes is 
placed on a hub. Each hub is placed 
into a plastic cartridge, and the ends of 
the tape are spliced together so that it 
forms a continuous “loop” in the car- 
tridge. The cartridge is sealed, tested, 
packaged, and labeled. 
Plaintiffs affix to each tape cartridge re- 
corded in the above manner a_ label 
which states the title of the original rec- 
ord album or albums from which the 
tape has been copied and the name of 
the recording artist or artists who made 
the album or albums. 


The record companies which manufac- 
ture and sell the albums which plaintiffs 
use to make their unauthorized tapes ex- 
pend great efforts and substantial sums 
of money for the commercial exploitation 
of their albums. Some of the costs in- 
curred by these record companies are: 
the various expenses in producing a 


master record of a performance which 
can be used to manufacture albums and 
authorized tapes; the expense of manu- 
facturing records. and tapes; the ex- 
pense of advertising and promoting al- 
bums and tapes; and the expense of 
paying royalties to the recording artists 
and to the various trust funds estab- 
lished by collective bargaining agree- 
ments. Other than the small sums re- 
quired to make and distribute their 
tapes, plaintiffs do not pay any other 
expenses.° 

Since the tape pirates can wait 
until a record becomes a hit before 
copying it, they have very few 
recordings in their repertoires that 
are not successful. But it can be 
seen that if everyone were free to 
copy other manufacturer's record- 
ings, there would be very little in- 
centive to create new recordings. 
The Report of Deputy Attorney 
General Kleindienst to Congress on 
the new copyright amendments 
stated: 


Not only does the creative record in- 
dustry have a legitimate interest in pro- 
tecting its substantial investment in the 
production and promotion of recorded 
performances, but such protection would 
also preserve employment opportunities 
for performers and encourage their future 
contributions to society’s general fund of 
intellectual creations. 

The competition provided by the pirate 
record industry does not promote any of 
the traditional benefits of competition. 
Although the pirate record companies 
may greatly undercut the prices charged 
by the creative industry, their ability to 
do so reuslts [sic] in large part from 
the fact that they do not compensate the 
creative writers and artists involved. 
Such practices discourage the investment 
of money and talents in new perform- 
ances and have the potential to gravely 
injure creative recording.’ 


Federal Copyright Laws 

The Copyright Act was amended 
by Congress in 1971 to specifically 
grant copyright protection for the 
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first time to “sound recordings.”§ 
The Act now provides: 


Any person entitled thereto, upon com- 
plying with the provisions of this title, 
shall have the exclusive right: 

(f) To reproduce and distribute to the 
public by sale or other transfer of 
ownership, or by rental, lease, or lend- 
ing, reproductions of the copyrighted 
work if it be a sound recording: Pro- 
vided, That the exclusive right of the 
owner of a copyright in a sound record- 
ing to reproduce it is limited to the right 
to duplicate the sound recording in a 
tangible form that directly or indirectly 
recaptures the actual sounds fixed in 
the recording: Provided further, That 
this right does not extend to the making 
or duplication of another sound recording 
that is an independent fixation of other 
sounds, even though such sounds imitate 
or simulate those in the copyrighted 
sound recording; or to reproductions 
made by transmitting organizations ex- 
clusively for their own use. 

In the case of reproductions of works 
specified in subsection (n) of section 5 
of this title, the notice shall consist of 
the symbol P (the letter P in a circle), 
the year of first publication of the sound 
recording, and the name of the owner 
of copyright in the sound recording, or 
an abbreviation by which the name can 
be recognized, or a generally known 
alternative designation of the owner: 
Provided, That if the producer of the 
sound recording is named on the labels 
or containers of the reproduction, and 
if no other name appears in conjunction 
with the notice, his name shall be con- 
sidered a part of the notice. 
° 

For the purposes of this section and 
sections 10, 11, 13, 14, 21, 101, 106, 
109, 209, 215, but not for any other 
purpose, a reproduction of a work de- 
scribed in subsection 5 (n) shall be 
considered to be a copy thereof. “Sound 
recordings” are works that result from 
the fixation of a series of musical, 
spoken or other sounds, but not in- 
cluding the sounds accompanying a mo- 
tion picture. “Reproductions of sound 
recordings” are material objects in which 
sounds other than those accompanying 
a motion picture are fixed by any method 


VOL. 48, No. 5 


MAY, 1974 


Florida Criminal Laws 


now known or later developed, and from 
which the sounds can be perceived, re- 
produced, or otherwise communicated, 
either directly or with the aid of a ma- 
chine or device, and include the “parts 
of instruments serving to reproduce me- 
chanically the musical work,” “mechan- 
ical reproductions.” and “interchangeable 
parts, such as discs or tapes for use in 
mechanical music-producing machines” 
referred to in sections 1 (e) and 101 
(e) of this title. 
° 

(e) Interchangeable parts for use in 
mechanical music-producing machine.— 
Interchangeable parts. such as discs or 
tapes for use in mechanical music- 
producing machines adapted to repro- 
duce copyrighted musical works which 
they serve to reproduce mechanically 
for the purposes of this section 101 and 
sections 106 and 109 of this title, and 
the unauthorized manufacture, use, or 
sale of such interchangeable parts shall 
constitute an infringement of the copy- 
righted work rendering infringer 
liable in accordance with all provisions 
of this title dealing with infringements 
of copyright and, in a case of willful in- 
fringement for profit, to criminal prose- 
cution pursuant to section 104 of this 
title. Whenever any person, in the absence 
of a license agreement, intends to use 
a copyrighted musical composition upon 
the parts of instruments serving to re- 
produce mechanically the musical work, 
relying upon the compulsory _ license 
provision of this title, he shall serve 
notice of such intention, by registered 
mail, upon the copyright proprietor at his 
last address disclosed by the records of 
the copyright office, sending to the copy- 
right office a duplicate of such notice.° 


Section 3 of the Act of October 15, 
1971 (85 Stat. 391), states: 


This Act shall take effect four months 
after its enactment [date of enactment: 
October 15, 1971] except that section 2 
of this Act [amendment Sec. 101(e)] 
shall take effect immediately upon _ its 
enactment. The provisions of title 17, 
United States Code, as amended by 
section 1 of this Act, shall apply only 
to sound recordings fixed, published, 
and copyrighted on and after the effec- 
tive date of this Act and before January 


1, 1975, and nothing in title 17, United 
States Code, as amended by section 1 
of this Act, shall be applied retroac- 
tively or be construed as affecting in any 
way any rights with respect to sound 
recordings fixed before the effective date 
of this Act. 


Therefore, sound recordings “fixed, 
published and copyrighted after 
February 15, 1972,” are protected 
under the new copyright provisions. 
After the enactment of the new 
sound recordings copyright provi- 
sions, a suit was filed by some tape 
duplicators in the United States 
District Court for the District of 
Columbia, asserting that they were 
unconstitutional for vagueness, dis- 
criminatory for not providing for 
compulsory licensing to permit du- 
plication of sound recordings with- 
out a consentual license, and as- 
serting that sound recordings do 
not qualify as the “writings” of an 
author which may be copyrighted 
under Article I, Section 8, of the 
Constitution.'1° The plaintiff re- 
quested a three-judge federal court 
to enjoin the enforcement and ad- 
ministration of the new act. But on 
June 7, 1972, the three-judge court 
dismissed the action stating in its 
memorandum opinion: 


Technical advances, unknown and un- 
anticipated in the time of our founding 


William J. Dunaj is a partner in 
the Miami firm of Mershon, Sawyer, 
Johnston, Dunwody & Cole. He re- 
ceived his B.S. degree with honors 
from the University of Wisconsin- 
Milwaukee, and he received his J.D. 
degree cum laude from Marquette 
Law School in 1968. His thesis on 
copyright law has been accepted by 
the University of Miami, which will 
award him a L.L.M. degree in May 
1974. He is a member of the Copy- 
right Society of the U.S.A. and the 
Trademark and Copyright Section of 
the American Bar Association. 
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Florida’s anti-tape piracy statute appears valid on 


fathers, are the basis for the sound 
recording industry. The copyright clause 
of the Constitution must be interpreted 
broadly to provide protection for this 
method of fixing creative works in tangi- 
ble form. 

The 1909 revision of the copyright clause 
contains a compulsory licensing provi- 
sion with respect to copyrighted musi- 
cal compositions. There is no such pro- 
vision in 92-140. The Court finds this 
distinction between the two provisions 
is rational and reasonable. The provision 
for compulsory licensing of copyrighted 
musical compositions promotes the arts 
by permitting numerous artistic inter- 
pretations of a single written compo- 
sition. 
If Congress in 92-140 had extended the 
compulsory licensing provisions to call 
for licensing of companies that wish to 
make and sell identical versions of the 
recorded compositions, these public ben- 
efits would not result. Consumer choices 
would not be broadened since identical 
interpretations would be supplied first by 
the originator and later by the licensee. 
Equally important, competition and the 
creative aspects of the industry would 
be impaired since established recording 
firms would be discouraged from in- 
vesting in new arrangements and _ per- 
formers, if they were compelled to li- 
cense their successful interpretations to 
those desiring to take advantage of the 
originator’s initiative and to add nothing 
themselves. 
The purpose of Public Law 92-140 is to 
provide a limited copyright in sound 
recordings to protect against unautho- 
rized duplication and “piracy.” The spe- 
cific language in the bill is designed to 
carry out that purpose. Accordingly, the 
argument that the legislation is ambigu- 
ous is without merit."* 


Therefore, while there are as yet 
no reported decisions involving en- 
forcement of the new copyright 
provisions, they have been held 


constitutional by a three-judge fed- 
eral court. 


Florida’s “Copyright” Law. 


As an apparent result of the 
omission of sound recordings from 
the protection of the federal copy- 
right laws until 1972, and since the 
new copyright provisions still pro- 
vide no protection for recordings 
fixed and published prior to Feb- 
ruary 15, 1972, 17 state legislatures 
have enacted criminal statutes pro- 
hibiting the unauthorized duplica- 
tion of sound recordings.'* And 
the State of Washington has en- 
acted a statute that prohibits the 
retailing of recorded tapes that do 
not contain the name and address 
of the recording company.'* Flor- 
ida Statute 543.041 is quite typical 
of the state statutes prohibiting un- 
authorized duplication of sound 
recordings: 


543.041 Unauthorized copying of phono- 
graph records, disc, wire, tape, film or 
other article on which sounds are re- 
corded.— 

(1) As used in this section, unless the 
context otherwise requires: 

(a) “Owner” means the person who 
owns the master phonograph record, 
master disc, master tape, master film, or 
other device used for reproducing sounds 
on phonograph records, discs, tapes, 
films, or other articles upon which sound 
is recorded, and from which the transfer- 
red recorded sounds are directly or in- 
directly derived. 

(b) “Person” means any individual, part- 
nership, corporation, or association. 

(2) It is unlawful: 

(a) Knowingly and willfully and with- 
out the consent of the owner, to transfer 
or cause to be transferred any sounds 
recorded on a phonograph record, disc, 
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its face and may be vindic 


wire, tape, film, or other article on which 
sounds are recorded, with the intent to 
sell or cause to be sold for profit such 
article on which sounds are so trans- 
ferred. 


(b) To sell any such article with the 
knowledge that the sounds thereon have 
been so transferred without the consent 
of the owner. 

(3) Any person violating any provision 
of subsection (2) shall be guilty of a 
misdemeanor of the second degree, 
punishable as provided in §775.082 or 
§775.083. 

{4)This section shall neither enlarge nor 
diminish the right of parties in private 
litigation. This section shall not be con- 
strued in any way to affect §§543.02, 
543.03, and 543.04. 

While the Federal Copyright Act 
places a time limit on the protec- 
tion of all materials copyrighted 
thereunder, none of the state stat- 
utes contains time limits. Therefore, 
a sound recording covered by the 
state statutes never passes into the 
“public domain” and loses its pro- 
tection under those statutes. Also, 
unlike the federal copyright provi- 
sions, no form of notice or regis- 
tration is necessary to entitle sound 
recordings to the protection of the 
state statutes. These state statutes 
do not limit their protection to 
sound recordings fixed prior to Feb- 
ruary 15, 1972, so they appear to 
overlap the protection given by the 
new Copyright Act. 

Before any prosecutions had 
taken place under the new Florida 
Anti-Tape Piracy Law, the “Inde- 
pendent Tape Manufacturers Asso- 
ciation” filed suit to enjoin its en- 
forcement on grounds of federal 
pre-emption. Similar attacks by 
similar associations on other states’ 
statutes had failed several times 
previously.‘ But a United States 
district judge in International Tape 
Manufacturers Association v. Ger- 
stein held the Florida anti-tape 
piracy statute unconstitutional on 
grounds of federal pre-emption.'® 
An appeal from this decision is 
presently pending before the United 
States Court of Appeals for the 
Fifth Circuit and oral argument on 
the appeal was held on March 18, 
1974. However, it would appear 
likely that the Gerstein decision 
will be reversed in view of the 
later decision of the United States 
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Supreme Court in Goldstein v. 
California.'® 
In Goldstein the Supreme Court 
considered California's Anti-Tape 
Piracy Statute, a statute which is 
virtually identical to the Florida 
statute, and held it constitutionally 
proper, ruling: 
In sum, we have shown that §653h does 
not conflict with the federal copyright 
statute enacted by Congress in 1909. 
Similarly, no conflict exists between the 
federal copyright statute passed in 1971 
and the present application of §653h 
since California charged petitioners only 
with copying recordings fixed prior to 
February 15, 1972. Finally, we have 
concluded that our decisions in Sears 
and Compco, which we reaffirm today, 
have no application in the present case, 
since Congress has indicated neither that 
it wishes to protect, nor to free from 
protection, recordings of the musical 
performances fixed prior to February 15, 
1972. 
We conclude that the State of California 
has exercised a power which it retained 
under the Constitution, and that the 
challenged statute, as applied in this 
case, does not intrude into an area 
which Congress has, up to now, pre- 
empted. Until and unless Congress takes 
further action with respect to recordings 
fixed prior to February 15, 1972, the 
California statute may be enforced 
against acts of piracy such as_ those 
which occurred in the present case. [—— 
U.S.——, 37 L.Ed. 2d at 182. ] 


Therefore, it would appear that a 
state anti-tape piracy statute, like 
Florida’s, is valid on its face and 
at least as applied to recordings 
fixed prior to February 15, 1972— 
the effective date of the Federal 
Sound Recordings Act. And since 
the Fifth Circuit Court of Appeals 
stayed the Gerstein appeal pending 
the Supreme Court’s ruling in Gold- 
stein, it would appear that the 
Florida statute will be vindicated 
shortly. 

Sellers, distributors and manu- 
facturers of “pirated” tape record- 
ings in Florida, therefore, face pos- 
sible criminal prosecution from fed- 
eral and state authorities as well 
as civil suits brought by recording 
companies. And it would seem 
likely that state authorities will 
commence making arrests under 
the state statute once the Fifth Cir- 
cuit Court of Appeals renders its 
decision in Gerstein. I would be 
sound advice for sellers of tape re- 
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cordings in Florida to begin scru- 
tinizing their suppliers in order to 
avoid prosecution under these new 


laws. 


FOOTNOTES 


Act of October 15, 1971, Pub. L. 
No. 92-140, 85 Stat. 391, amending 17 
U.S.C. §§ 1, 5, 19, 20 and 26. 

* The first reported American case is 
Victor Talking Machine Co. v. Arm- 
strong, 132 F. 711 (C.C.S.D.N.Y. 1904). 

* Goldstein v. California, ——U.S. ——. 
37 L.Ed2d 163 (1973); Tape Industries 
Association of America v. Younger, 316 
F.Supp. 340 (C.D. Cal. 1970), appeal 
dismissed, 401 U.S. 902, appeal pending, 
United States Court of Appeals, 9th Cir. 
No. 26, 268. Since the modern practiice 
is to place pirated recordings on tape 
regardless of their source, the phrase 
“tape piracy” will be used herein, but 
the rules apply equally to “record 
piracy.” 

*House Comm. on The _ Judiciary, 
H. R. Rep. No. 92-487, 92nd Cong., Ist 
Sess. 2( 1971). 

5_-U.S.——, 37 L.Ed.2d 163, 169 
(1973). 

° 316 F.Supp. 340, 342-3 (C.D. Cal. 
1970), appeal dismissed, 401 U.S. 902, 
appeal pending, United States Court of 
Appeals, 9th Cir. No. 26, 628. 

* Attorney General’s Report to accom- 
pany S. 646, H. R. Rep. No. 92-487, 
92nd Congress, Ist Session 13-14 (1971). 

*17 U.S.C. §5(n), as amended Octo- 
ber 15, 1971, Pub. L. 92-140, §1(b), 
85 Stat. 391. 


°17 U. S.C. §§1, 19, 26, 101(e). 

*° Shaab v. Kleindienst, 345 F. Supp. 
589 (D.C.D.C. 1972). 

"Td. at 590-591. 

*? Arizona Crim. Code §13-1052; Ar- 
kansas Crim. Off. 41 Ch. 4617; Califor- 
nia Penal Code §653h; Florida Stat. 71- 
102, §523.041; Louisiana—La. Act, 350 
(Reg. Sess. 1972), House Bill No. 572; 
Maryland Sen. Bill 161, effective July 1, 
1973; Massachusetts (effective October 
31, 1973); Minnesota S. F. No. 1667 
(1973); Nevada (effective July 1, 1973); 
New Hampshire (effective Nov. 1, 
1973); New York Gen. Bus. L. §§560- 
61; Oregon (effective October 5, 1973); 
Pennsylvania Crim. Off. 18 §4871.1; 
Tennessee Crim. Off. §§39-4244-50; 
Texas Penal Code Ann., Art. 1137r; 
Utah Code Ann., §§13-10-1 through 13- 
10-6; Virginia Code §§59.1-41.1 through 
51.1-41.6. 

Washington Bus. Regs. App. 19. 
113x, §§1-2. 

** Tape Industries Association of Amer- 
ica v. Younger, 316 F. Supp. 340 (C.D. 
Cal. 1970). appeal dismissed, 401 U.S. 
902. appeal pending, United States Court 
of Appeals, 9th Cir., No. 26,628; Inde- 
pendent Tape Manufacturers Association 
v. Martin, United States District Court 
for the Northern District of Texas, Dallas 
Division, Civil Action No. 3-5536-A, un- 
published order of dismissal filed Feb- 
ruary 29, 1972; Independent Tape Man- 
ufacturers Association v. Creamer, 346 
F.Supp. 456 (M.D. Pa. 1972). 

** 344 F.Supp. 38 (S.D. Fla. 1972), 
appeal pending, No. 72-2883, Fifth Cir- 
cuit Court of Appeals. 

__U.§.——, 37 L.Ed.2d 163 (1973). 


“T'll see my lawyer, dear. Remember, the courts guarantee a man’s protection 
of his freedom, and a right to enjoy the reward of his efforts and to the hap- 


piness he deserves. 
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for years 
FLORIDA JUDICIAL COUNCIL 


STEP AHEAD 
COURT REFORM 


The Judicial Council of Florida 
recently presented to Governor 
Reubin O’D Askew its 19th 
annual report covering the 
activities of the council in 1973 
and Florida court statistics for the 
fiscal year ending June 30, 1973. 

This annual report, like those 
which preceded it, played a sig- 
nificant role in pointing out prob- 
lem areas in the administration of 
justice and recommending reform 
measures to the legislature. The 
council has carried out its statu- 
tory assignment quietly and well 
since its creation in 1953 so that, 
with the cooperative efforts of 
the legislature and other groups, 
Florida’s court system is consid- 


ered a model among the 50 
states. 
During the 1920’s it became 


obvious that a gap. existed 
between the _ legislative and 
executive decisions which af- 
fected the courts, their system 
development, and their support. 
A movement began to create a jud- 
icial council with representation 
from the three branches of govern- 
ment and from the private sector 
whose role would be to regularly 
report on problems. 

In 1953, when Justice B. K. 
Roberts became chief justice of 
the Florida Supreme Court, the 
youngest chief justice in the 
nation at that time, the courts were 
overloaded. There were no 
research aides and no district 
courts of appeal. Chief Justice 
Roberts requested the legislature 
to authorize research assistants 
and asked that a judicial council 
be set up to help solve the 
caseload problems. The legisla- 
ture adopted Section 43.15, Chap- 
ter 28062, Florida Statutes, setting 
out in detail the duties, powers, 
responsibilities, membership and 
terms of the Judicial Council of 
Florida. Justice Elwyn Thomas 
was named its first chairman. 
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The act placed the council 
under the executive branch and 
required that a majority of its 
members be laymen. Another act 
adopted by the 1972 Legislature 
further defined its membership to 
be composed of a justice or retired 
justice of the Supreme Court as 
presiding officer, a circuit court 
judge, a county court judge, the 
Attorney General or one of his 
assistants, four additional mem- 
bers of the Bar of Florida, and nine 
laymen, making a total of 17 
members. Six executive directors 
have served the council since its 
establishment, the present one 
being Col. Arthur D. Core. 


Through the years the council 
has been one of the prime movers 
of actions preceding the passage 
of statutes or adoption of constitu- 
tional amendments or rules of 
procedure which brought major 
improvements to Florida’s court 
system. In 1956, it recommended 
the establishment of the district 
courts of appeal. As a result, three 
appellate courts were created in 
July of 1957, with a fourth one 
added several years later. 

Its efforts in cooperation with 
The Florida Bar and other groups 
led to the establishment of the 
Judicial Qualifications Commis- 
sion and the revision of Article V, 
Florida Constitution. At its recom- 
mendation, the legislature gave 
administrative authority over all 
courts to the Supreme Court. It 
sponsored the state public de- 
fender system and was successful 
in obtaining an increase in the 
pay of jurors. 

In addition to the late Justice 
Thomas’s service as chairman, 
former Justice Stephen O’Connell 
also served a period as presiding 
officer. Justice Roberts became 
chairman of the council in 1962 
and is now serving his third four- 
year term. 


In Chairman Roberts’ report to 
Governor Askew covering fiscal 
year 1973, the council presented 
statistical data on the disposition 
of cases and commented on areas 
subject to improvement or reform. 
The annual report was made avail- 
able to the current legislative ses- 
sion. Its judicial manpower study 
was the main ingredient used by 
the Supreme Court in determin- 
ing and recommending changes 
in the number of judges 
authorized by statute last year. 
This year, the council’s manual 
compilations combined with the 
report gathered by electronic data 
processing by the Office of State 
Courts Administrator James B. 
Ueberhorst were the basis for the 
recommendation of Chief Justice 
James Adkins, Jr., that the legisla- 
ture create new county judge posi- 
tions in Bay and Duval counties. 

The manually compiled statis- 
tics from each court in the state 
have been sought quarterly by the 
council in the past and sum- 
marized to determine caseload 
and manpower problems. Now 
that the State Courts Adminis- 
trator receives and compiles court 
data by computer, the council in 
the future will make use of that 
office’s data and will compile 
manually only those reports not 
available elsewhere. It will also 
be responsible for information 
concerning the appellate courts, 
according to Council Executive 
Director Core. He reports that the 
computerization of court data is 
permitting the Chief Justice for 
the first time in 1974 to see almost 
daily where the need for another 
judge exists and from which cir- 
cuit or county another judge can 
be moved to assist the overbur- 
dened court. 


Chairman Roberts’ leadership 
of the council during the accom- 
plishment of several major re- 
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forms was recognized by the 
1973 Legislature by a special act 
naming the Florida State Univer- 
sity College of Law Building in 
Tallahassee in his honor. He was 
credited for more than ten years 
dedication and persistence to- 
ward creating the college of law, 
but specifically for his efforts 
through the council in establish- 
ing the Judicial Qualifications 
Commission, revision of Article 
V, and creation of the public de- 
fender system. 

Nineteen years of continuing 
study and reform have not given 
the council cause to rest on its past 
accomplishments. At its most 
recent meeting in March in the 
Supreme Court Building in Tal- 
lahassee, Chairman Roberts led 
the group ina day-long discussion 
of improvements to be made in 
the future. 

Among actions taken were the 
following: 

Approved a court reporter bill 
as endorsed by the Florida Con- 
ference of Circuit Judges and the 
Florida Association of Court 
Reporters, now pending in the 
Committee on the Judiciary in the 
legislature. The bill seeks to 
respond to some of the problems 
connected with extensions of time 
in court cases for preparation of 
transcripts, authorize the judi- 
ciary to allow the payment of 
a reasonable amount for tran- 
scripts, and permit on the local 
level, where deemed advisable, 
electronic reporting of matters. 

Approved in principle the merit 
system of selection and retention 
of judges as a substitute for the 
presentadversary elections. Upon 
a vacancy in a judicial office, the 
appointment to fill such vacancy 
shall be for the unexpired term 
of the judge or justice whose death 
or resignation occasioned the va- 
cancy. 

Agreed to study and pass to the 
next meeting a proposal to pro- 
vide for compensation to the vic- 
tims of major crimes. 

Appointed a committee of the 
council to observe and review the 
actions of the Supreme Court in 
regard to a request to rehear a case 
involving the question: Can a 
judge be disciplined by the Judi- 
cial Qualifications Commission, 
while serving as a circuit judge 
for what he did as a county judge, 
ata time when county judges were 
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B. K. Roberts, justice of the Supreme Court of Florida since 1949 and three- 
time chief justice, has served as chairman of the Florida Judicial Council 
since 1962. He has also served on the National Conference of Chief Justices 
since 1953, giving him the longest record of service of any conference member. 
In 1971 he was elected first deputy chairman of this conference, which is 
the highest office that can be held by a chief justice in a state with a rotation 


system of selecting chief justices. 


Justice Roberts is also president of the Florida State University Foundation 
and served as chairman of the Committee to Promote, Establish and Develop 
Florida State College of Law. For his dedicated service, the FSU law school 
was named the “B. K. Roberts Hall” in 1973. 

He is a law graduate of the University of Florida School of Law, where 
among his other honors and activities, he was a member of Florida Blue Key 
and the Society of Wig and Robe. He also holds an honorary LL.D. degree 


from the University of Miami which he received in 1954. 


Justice Roberts is past president of the Tallahassee Bar and the Florida 
Heritage Foundation and past chairman of the Judicial Administrative Com- 


mission. 


not within the jurisdiction of the 
commission? The council com- 
mittee, composed of Fred W. Bag- 
gett, chairman, Judge John J. 
Crews, Maurice Harling and Mrs. 
Jeanne Malchon, were instructed 
to report back to the council. 

Considered the question of the 
state’s responsibility to fund 
enlargement of courthouses and 
postponed any recommendation 
concerning capital outlay for 
county finances. 

Endorsed a resolution that the 
Supreme Court Building be 
renovated and enlarged because 
of the growth and use factors since 
1948 and the crowded condition 
of the building now housing many 
other activities of government. 
Deferred until the next meeting 


of the council the subject of col- 
lective bargaining for the judicial 
system. 

Voted to support prospective 
legislation which will require 
new county judges in the future 
to be members of the Bar, but 
grandfather in those county 
judges holding office in 1974, 
who are taking advantage of the 
courses offered for legal educa- 
tion. 

Adopted a resolution to recom- 
mend increase of salaries of 
judges as follows: Justices of the 
Supreme Court, $45,000 per year; 
judges of district courts of appeal, 
not less than $42,500; circuit court 
judges, $40,000; county court 


judges in counties over 40,000, 
$37,500; and all others $35,000. 
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TOPICS THE DAY 


Circuit Judges Seminar Offered 


To learn more about juvenile, 
civil and criminal law, circuit court 
judges may attend a seminar on 
June 12-14 at the University of 
Florida’s Holland Law Center in 
Gainesville. 

In the area of juvenile law, Uni- 
versity of Virginia Professor Charles 
Whitebread will discuss evidence 
in juvenile court and the role of 
counsel. Judge Frank Orlando, Ft. 
Lauderdale, will speak about status 
offenses and Joseph Rowan, direc- 
tor of the State Division of Youth 
Services, and Douglas Endsley, di- 
rector of the Division of Family 
Services, will follow with a discus- 
sion of juvenile disposition. Assis- 
tant attorneys general Mike Corin 
and George Georgieff will discuss 


rules of procedure in juvenile cases. 

Speakers and topics scheduled 
to cover civil law are: Judge 
Vernon W. Evans, Jr., Tampa, 
Comparative Negligence-Wrongful 
Death; Judge Laurence I. Good- 
rich, also of Tampa, Standard Jury 
Instructions; and Lawyer Alan R. 
Schwartz, Miami, Trial and Tort 
Trends and New Legislation. 

A video tape program on crimi- 
nal law will also be presented as 
part of the seminar. 


To register for the program 
write: Judge R. A. Green, Jr., Ala- 
chua County Courthouse, Gaines- 
ville 32601. 

Motel reservations may be made 
directly with the Gainesville Hil- 
ton, telephone (904) 377-4000. 


Southeastern Admiralty Law Institute Set 
For Hyatt Regency, Atlanta, June 21-22 


The Seventh Southeastern Ad- 
miralty Law Institute (SEALI) 
will be held at the Hyatt Regency, 
265 Peachtree Street, N.E., Atlanta, 
June 21-22. 

This one and one-half day meet- 
ing should interest many members 
of The Florida Bar and sponsors 
invite all to attend. 

A registration fee of $40 for 
SEALI members and $50 for non- 
members will be charged to meet 
expenses. Those interested in ad- 
miralty practice will be welcomed 
into SEALI membership. 

The seminar, expected to attract 
lawyers from all over the United 
States, will discuss property, death 
and personal injury damages; re- 
cent decisions of 4th and 5th Cir- 
cuits; salvage; liens and ship mort- 
gages; recent developments under 
the Longshoremen’s and Harbor 
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Workers’ Compensation Act and 
other current topics. Recognized 
leaders in the maritime field and 
other experts are speakers. See 
page 393 for details and registra- 
tion application. 


“You'll have to learn to eliminate in 
legal research, Hoskins.” 


Michaels, Royce 
Win Board Seats 


In run-off elections ending April 
15, Harry Lewis Michaels of Talla- 
hassee and Raymond W. Royce of 
Palm Beach won seats on the Board 
of Governors, representing the Sec- 
ond and Fifteenth Judicial Circuits, 
respectively. 

The vote was certified to the Su- 
preme Court on April 19 by Sid J. 
White, clerk of the court, and Mar- 
shall R. Cassedy, executive director 
of the Bar. 

Michaels’ opponent was J. Ben 
Watkins and Royce was opposed 
by H. L. Cooper, Jr. 

Other Board representatives were 
announced in the April issue of the 
Journal. 


Assistant Admissions 
Dean Appointed 


The appointment of Dr. Jean- 
nette Hausler as assistant dean for 
admissions and student affairs of 
the University of Miami School of 
Law, effective July 1, has been an- 
nounced by Dean-Designate Soia 
Mentschikoff. 

Dr. Hausler is a graduate of the 
University of Miami where she 
earned her A.B. degree in 1951 
and her juris doctor degree in 1953. 
She also studied civil law at the 
University of Havana, 1953-54, and 
has taken graduate studies in edu- 
cation at the UM in the fields of 
guidance and administration. 

Dr. Hausler is a member of The 
Florida Bar, the Florida Women 
Lawyers Association, Kappa Beta 
Pi, international legal society, and 
Delta Kappa Gamma, international 
education society. She is the wife 
of Dr. Richard Hausler, professor 
of law at the University of Miami. 
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Federal Recidivism 
Rate Is Lower 


Two of every three offenders re- 
leased from the Federal Prison Sys- 
tem did not return to prison for a 
serious offense within a two-year 
period, Attorney General William 
B. Saxbe said in announcing the 
results of a survey. 

It is the first major recidivism 
study of the federal prison popula- 
tion in ten years, Mr. Saxbe said, 
and covered 1,800 inmates released 
in 1970. 

“This recidivism rate is by no 
means as low as I would like to see 
for the federal system,” the Attor- 
ney General said. “But it certainly 
refutes the charges we keep hear- 
ing about a 70 or 80 percent recid- 
ivism rate for all prison systems. 

“In the past ten years, the prison 
population has gotten tougher but 
the success rate for offenders has 
improved. I think that says some- 
thing for corrections at the federal 
level.” 

The statistics were contained in 
a Bureau of Prisons research pro- 
ject which used FBI records to 
determine the rate at which ex- 
offenders were being returned to 
prison. 


ABA Proposes New 
Traffic Court 
Standards 


The American Bar Association’s 
Committee on the Traffic Court 
Program has proposed three new 
standards to regulate nonjudge 
traffic court commissioners. 


The regulations are among 29 
proposed standards contained in a 
preliminary draft of Standards for 
Traffic Justice prepared by the 
committee. 


The committee plans to seek 
adoption by the ABA House of 
Delegates during the ABA annual 
meeting, August 12-16, in Hawaii. 

One of the proposed standards 
states that “any person hearing a 
traffic case, other than a judge, as- 
sociate judge or magistrate, should 
be a full-time public employee, 
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The Florida Industrial Relations Commission received a new chairman and a 
new commissioner on April 1, when Commissioner Leonard A. Carson was 
sworn in to succeed Stephen Marc Slepin as chairman, and former secretary of 
the Senate, Elmer O. Friday, Jr., was sworn in to succeed Carson as commis- 
sioner. From Icft are Commissioner Burnis T. Coleman, Chairman Leonard A. 
Carson, and Commissioner Elmer O. Friday, Jr. Carson and Friday took the 
oath from Justice B. K. Roberts, and Board of Governors member Douglass 
Shivers participated in the ceremony on behalf of The Florida Bar. 


appointed in accordance with reg- 
ulations prescribed for the branch 
of government that employs him.” 

The chairman of the Traffic 
Court Committee, U.S. District 
Judge Walter E. Craig, Phoenix, 
said the standards also recommend 
that political and personal patron- 
age should be avoided in the selec- 
tion of parajudicial officers to han- 
dle traffic offenses. 


Another standard requires that 
all persons hearing traffic cases, 
whether or not they are judges or 
lawyers, should adhere to codes or 
standards of judicial conduct. 


The third standard relating to 
parajudicial officers strongly rec- 
ommends that any charge for 
which a jail sentence may be im- 
posed should be heard by a judge 
or magistrate within the court sys- 
tem under applicable rules of 
criminal procedure. 

Judge Craig said that one of the 
most important areas covered by 
the proposed standards is the sen- 
tencing practices of traffic judges 
and nonjudicial officers. 


“In addition to fines, traffic ad- 
judicators should have access to 


traffic schools. Punishment should 
not embarrass or humiliate the de- 
fendant, or coerce socially useful 
behavior unrelated to the offense. 
Also, punishment should be based 
upon knowledge of the individual's 
past driving record,” Judge Craig 
said, 

Copies of the standards can be 
obtained by writing to Stephen 
Goldspiel, staff director, ABA Traf- 
fic Court Program, 1155 E. 60th 
St., Chicago, Ill. 60637. Persons 
wishing to comment on the pro- 
posed standards should also write 
to Goldspiel. 


A word about our advertisers 
Many of the advertisements that 
appear in the Journal are those of 
long trusted suppliers to the legal 
profession. Others are new to these 
pages and only the lawyer's use of 
their services or products will mea- 
sure their reliability. The Journal, 
as is the case with most publica- 
tions, has no way to test the prod- 
uct or service offered and accepts 
advertisements that are ethical, in 
good taste, of interest to the legal 
profession, and not known to be a 
misrepresentation of fact. 
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Security Agreement Prevails Over Leasehold Prohibition 


A recent Fourth District case is 
of great interest to landlords as 
regarding leasehold mortgaging. 
The facts were as follows: 

Hydro-Ski International Corpora- 
tion borrowed several hundred 
thousand dollars from Gould, Inc., 
secured by a security interest in 
all of the borrower's inventory, ac- 
counts receivable, equipment, con- 
tract rights and general intangibles. 
One of the borrower's assets was 
a leasehold interest in certain 
premises. The lease, however, con- 


tained a prohibition against assign- 
ment without the lessor’s approval. 
The lender, after borrower's de- 
fault, sought to foreclose against 
the leasehold. The borrower ob- 
jected on the grounds that the 
lease was not one of the “contract 
rights” described in the security 
agreement. The court held to the 
contrary: A lessee may mortgage 
its lease-hold interest, regardless of 
a prohibition contained in the 
lease against assignment without 
lessor’s prior approval. 


Corporation Criminally Liable For Acts of Agent 


West Valley Estates, Inc., was 
criminally convicted of a violation 
of F.S. 370.036(5), which pro- 
scribes dredging or filling of sub- 
merged land beyond the limits of 
a dredging permit. The evidence 
was uncontroverted—the corpora- 
tion’s operations were under the 
direction of a vice president who 
was authorized to carry out orders 
of the president after a determina- 
tion by the board of directors. 
Neither the board nor the presi- 
dent ever authorized dredging be- 


yond the limits of the permit, and 
neither the board nor the president 
had any personal knowledge of it. 
The evidence at trial showed that 
the vice president knew the limits 
of the permit, but that he had 
knowingly and willfully permitted 
the corporation’s operations to ex- 
ceed those limits. The Second 
District Court of Appeal affirmed 
the conviction. 

Alluding, with approval, to the 
statement of corporate criminal 
responsibility as stated in Com- 


Disclaimer Of Implied Warranties 


Osborne v. Genevie, 289 So. 2d 
21 (2d D.C.A., Fla. 1974), has set- 
tled a heretofore unanswered ques- 
tion regarding the disclaimer of 
implied warranties under the Uni- 
form Commercial Code. 

Osborne bought a mobile home 
from Genevie under a retail in- 
stallment contract. The contract 
contained a disclaimer provision 
which stated that the buyer is 
buying the trailer “as is,” but was 
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written in the same size and color 
type as the balance of the contract 
and was not otherwise distinguish- 
able. 

F.S. 672.2-316(2) provides that, in 
order to exclude or modify the im- 
plied warranty, the exculpatory 
language must be “conspicuous.” 
Section 671.1-201(10) states, “Lan- 
guage in the body of a form is 
‘conspicuous’ if it is in larger or 
other contrasting type or color.” 


The court reasoned that, since 
a leasehold interest is a contract 
right, and since the security agree- 
ment encumbered contract rights, 
it, therefore, encumbered the lease. 

One wonders, however, whether 
the result would have or should 
have been the same had the suit 
involved the lessor and lessee in- 
stead of the debtor and creditor. 
Gould, Inc. v. Hydro-Ski Interna- 
tional Corporation, 287 So. 2d 115 
(4th D.C.A., Fla. 1973). 


monwealth v. Beneficial Finance 
Co., 275 NE 2d 33, the court ruled 
that a corporation is criminally 
liable for the acts of its agent who 
has been vested with the authority 
to act on behalf of the corporation 
in the sphere of corporate business 
in which he commits the criminal 
act. The wrong committed was by 
an agent acting on behalf of the 
corporation and not himself. West 
Valley Estates, Inc. v. State of 
Florida, 286 So. 2d 208 (2d D.C.A., 
Fla. 1973). 


However, F.S. 672.2-316(3) states 
that, notwithstanding Subsection 
(2), supra, all implied warranties 
are excluded by expressions like 


breach of warranty, the question 
arose whether the requirement of 
conspicuousness of F.S. 672.2-316 
(2) applies to an “as is” disclaimer 
prescribed in F.S. 672.2-316(3) (a). 

The court held it did. If the pur- 
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Thus, when Osborne sued for 7 


pose of the requirement is to call 
the risk to the buyer's attention 
and make plain to him that there 


Contracts To Repair—Risk of Loss 


Contractor and owner executed 
a contract for the repair and reno- 
vation of a swimming pool. The 
contractor commenced the work 
and progressed almost to comple- 
tion. Prior to completion, vandals 
damaged the work, necessitating 
part of the work to be redone. 
After completing the work, con- 
tractor billed owner for the orig- 
inal contract price plus the work 
that had to be redone. Owner paid 
the contract price, but refused to 
pay for the additional work oc- 
casioned by the damage. 

Thus the issue was presented— 
where the work done by a con- 
tractor pursuant to a contract for 
the repair of an existing structure 
is damaged during the course of 
the repair work, but the existing 
structure is not destroyed, upon 
whom does the loss fall where 
neither the contractor nor the 
owner is at fault. 

The court, in its discussion, 
distinguished the various rules as 
to who bears risk of loss. 

Under an_ indivisible contract 
to build an entire structure, loss or 
damage during construction falls 
upon the contractor; the theory be- 
ing that the contractor obligated 
himself to build an entire structure 
and, absent the completion, he has 
not performed his contract. 

In the case of contracts to repair, 
renovate or perform work on ex- 
isting structures, the rule is that 
the total destruction of the res, 
which is the subject matter of the 


Michael A. Berke is an associate 
of the North Miami firm of Kates, 
Ress, Gomez & Rosenberg, P.A. 
He graduated with high honors 
with a B.A. degree from the Uni- 
versity of Florida in 1966 and 
earned a J.D. from the Columbia 
School of Law in 1969. He was ad- 
mitted the The Florida Bar in 
1969. He wrote this column on 
behalf of the Corporation, Banking 
and Business Law Section, Sheldon 
Rosenberg, chairman. 
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is no implied warranty, it would 
appear to be consistent with the 
intent of the drafters of the code 


contract, without fault of either 
the contractor or the owner, ex- 
cuses performance by the contrac- 
tor and entitles him to recover the 
value of the work done; the theory 
behind this rule being that the 
destruction of the structure makes 
performance impossible. 

But where, as here, the building 
or structure to be repaired is not 
destroyed, but the contractor’s 
work is damaged so that it must 


to extend the same requirement 
to an “as is” disclaimer as it does 
to a “merchantability” disclaimer. 


be redone, performance is still pos- 
sible. Therefore, it is the contrac- 
tor’s responsibility to redo the work 
at his expense. Thus, the court 
held, absent impossibility of per- 
formance or some other reason for 
lawful nonperformance, the con- 
tractor must perform—judgment 
for owner. LaGasse Pool Construc- 
tion Co. v. City of Fort Lauder- 
dale, 288 So. 2d 273 (4th D.C.A., 
Fla. 1974). 0 


OFFICIAL NOTICE 


To all members of The Florida 
Bar: You are hereby notified that 
the Resolutions Committee has ap- 
proved, and will submit to the an- 
nual business meeting of The Flor- 
ida Bar at Disney World, during 
the business session of the annual 
convention to be held between 
May 29 and May 31 of 1974, the 
following resolution: 


RESOLUTION 

Wuereas, the vast majority of the 
resolutions submitted to the Reso- 
lutions Committee of The Florida 
Bar involve fiscal matters, or other 
matters that finally have to be 
decided by the Board of Gover- 
nors, as the governing body of The 
Florida Bar; and, 

Whereas, no good can come of 
this duplication of efforts; 

Now, THEREFORE, BE IT RESOLVED 
BY THE RESOLUTIONS COMMITTEE OF 
Tue Frormwa Bar: 

Section 1: That we recommend 
to the Board of Governors of The 
Florida Bar that appropriate steps 
be taken to abolish the Resolutions 
Committee. 

Section 2: That the Board of 
Governors, through its Integration 
Rule and Bylaws Committee, take 
the appropriate action to submit the 
necessary changes to the Board of 
Governors to carry into effect this 
abolition. 

Section 3: It is respectfully sub- 
mitted that the Board of Gover- 
nors, or the Executive Committee 


of the Board of Governors, be re- 
quired by policy to sit as a Resolu- 
tions Committee at 10 a.m. on 
either the first, second, or third 
Saturday in March of each year, in 
the Bar Center in Tallahassee, 
Florida, and, at that time and 
place, discharge all the duties re- 
quired of the Resolutions Commit- 
tee under the policy of the Board 
of Governors, and make the neces- 
sary report; and, that all matters 
that would come properly before 
the annual convention of The Flor- 
ida Bar, after consideration by the 
Resolutions Committee, as now 
exists, be made the function and 
duty of the Board of Governors 
and/or its Executive Committee. 

ADOPTED in mail session as of the 
4th day of April, A.D., 1974. 


~ You are further notified that, at 
the request of the Board of Gov- 
ernors, a resolution involving an 
increase in dues will, likewise, be 
submitted. 

You are further notified that, in 
the event any reasonable resolu- 
tion affecting the Integration Rule, 
policies, or other affairs of The Flor- 
ida Bar is submitted to the Resolu- 
tions Committee, the same will be 
submitted to the business session 
without recommendations so that 
the same may be considered with- 
out the necessity of obtaining per- 
mission to so do. 


Parks M. CARMICHAEL, 
Chairman Resolutions Committee 
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How To Make Money PRACTICING 
Law, Ivar Publications, P. O. Box 
1855, Los Angeles, California 90028. 

This is a book on ethics as well as 
economics because its thesis is that 
lawyers can make more money not 
by raising their fees, but by becoming 
more efficient, effective and realistic 
in their work. 

Author Morin, who successfully 
practices what he preaches in Los 
Angeles, points out that much of the 
resentment against high legal costs 
stems from the fact that lawyers fail 
to adequately discuss fees with clients 
at the outset, and then wait until the 
case is all over when they then send 
a whopping, unitemized bill. He sug- 
gests the following: 

1. Discuss the fee and the manner 
of setting it (usually by the hour) 
at the initial meeting. 


Order Form 


To: IVAR PUBLICATIONS 
Post Office Box 1855 
Los Angeles, California 90028 


Please send me copies of: 
The Fifth Edition of How To 
Make Money Practricinc Law at 
$12.95 each. 


My check for $ 


2. Instead of a retainer, have the 
client deposit a suggested amount in 
a “client's deposit account,” against 
which monthly itemized accounting of 
costs and fees will be made, along 
with the “suggestion” that the client 
replace such monthly costs. 

3. Itemize all expenses, as well as 
services not charged for. For example, 
a five-minute phone call might be 
itemized with the notation “N/C.” 

His suggestion of a “client’s deposit 
account” is an original and improved 
variation of the traditional retainer, 
and he has other effective ideas for 
improving office proficiency. 

His section on getting business, 
however, is inadequate. For example, 
he points out the professional advan- 
tages of civic involvement. There are 
many good arguments in favor of law- 
yers getting involved in community 
activities, but getting business is not 
at the top of the list. Many lawyers 
spend countless hours of time in such 
activities in the hopes of getting busi- 
ness when, in fact, they could increase 
their income substantially simply by 
handling the business they already 
have in the manner suggested by 
Morin. 

His book is well written and well 
worth the price. I would particularly 
recommend it to an expanding law 
firm hiring new associates. 


—Judge Lewis Kapner 


Tuey Coutp Not Trust THE KING, 
by William V. Shannon, Collier Books, 
Division of Macmillan Publishing Co., 
Inc., New York, 1974, 197 pages. 
$12.95 hard cover, $4.95 paper. 
William V. Shannon, a member of 
the New York Times’ Editorial Board, 
and one of the most respected politi- 
cal analysts and writers on the Wash- 
ington scene, has put together a timely 
analysis of the entire Watergate “ca- 
per,” in an easy to read book, well 
illustrated by outstanding photo- 
graphic portraits of all of the partic- 
ipants and investigators done by Stan- 
ley Tretrick. Tretrick was a former 
Look magazine photographer, who 
was commissioned by N.B.C. to pho- 


tograph the Congressional hearings. 
He has managed to capture some re- 
vealing expressions on many of the 
people involved. 


The title was aptly selected from 
Macaulay’s essay on Milton, concern- 
ing the Long Parliament and King 
Charles I. The Foreword by Barbara 
W. Tuchman, a Pulitzer Prize winner, 
concludes that there is a similarity 
between the current impeachment is- 
sue and the regicide demands in the 
days of Charles I. Macaulay answered, 
“They could not trust the King.” 


The author has succeeded in sifting 
through all of the conflicting state- 
ments, on and off the record, that 
have issued through various sources, 
and has put together the most concise 
and well organized discussion of 
Watergate from start to finish. The 
chapter entitled “The Committee” 
gives you an insight into the reasons 
why certain Senators were selected 
as the members of the Ervin Com- 
mittee, and the backgrounds of each 
Senator who was appointed to the 
Senate Select Committee. The wit- 
nesses who testified before the Ervin 
Committee are presented in chapters 
entitled “Cops and Robbers,” “The 
Sad Young Men,” “The Accuser,” 
“Pols and Bagmen” (a most apt de- 
scription for John Mitchell, Richard 
Moore, Kalmbach, LaRue, Strachan, 
Mardian and Stans), “Mr. Outside,” 
(Erlichman) “Mr. Inside,” (Halde- 
man) and “The Old Bureaucrats” (in- 
cluding Helms, Gray and Kleindienst). 

This book will give the reader a 
clear understanding of the most sig- 
nificant political catastrophe that has 
rocked our nation in our history, and 
the allegations set forth in the recent 
wave of indictments issued in Wash- 
ington. 

—Irving D. Gaines 


Lanp Parcet IDENTIFIERS FOR IN- 
FORMATION SysTEMS, D. David Moyer 
and Kenneth Paul Fisher (American 
Bar Foundation, Chicago, Ill., 1973). 

This long-awaited book marks a 
major step in the struggle to design 
and implement improved land record 
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systems in the United States and Can- 
ada. It illustrates the need for the 
systems approach to the legal system 
and especially to the land title records 
and other data files used for govern- 
ing conduct as well as for deciding 
controversies. In so doing the authors 
ably summarize the interdisciplinary 
nature of modern approaches in the 
Conference on Compatible Land 
Identifiers—Problems, Prospects and 
Payoffs (CLIPPP) on which the re- 
port is founded. 

The efforts to improve land infor- 
mation are nothing new; the modern 
phase began in 1966 with the 
CULDATA Conference which first 
considered the possibility of a com- 
prehensive unified land data system. 
The CLIPPP Conference in 1972 is 
about the most fundamental problem 
of that, or any other, land record 
system: how to identify the data con- 
sistently. There is not unlimited 
choice; parameters are set by the past 
history of the system, the environ- 
ment, and the difficulty of change. 
There were 19 papers presented and 
workshops on six major topics, in- 
cluded in the appendices, and 2500 
pages of discussions, which this re- 
port synthesizes. The authors desig- 
nated as the major goal of the iden- 
tifier that of compatibility, including 
several meanings. One is suitability 
for differing kinds of land data and 
varying purposes and uses of them. 
Another is utilization for both manual 
processing and electronic equipment. 
A third is being appropriate for the 
local uses and for a future national 
and ultimately international unified 
land data system. The inclusion of 
several subgoals in the one term does 
not seriously impair the discussions of 
the criteria and choice of an identifier. 
They are basic ones; simplicity: 
uniqueness; accuracy; flexibility; econ- 
omy; and accessibility. The discus- 
sions shows how far present-day de- 
mands have departed from the simple 
system installed first by the Massachu- 
setts Bay Colony in 1640 and from the 
U.S. public lands survey system which 
was devised and put into use begin- 
ning nearly 200 years ago. 

The recommended criteria lead to 
the identifier which is recommended 
as a consensus of the Conference par- 
ticipants. It would consist of a state 
number and a county or local govern- 
mental unit number, both of which 
are in use from the Federal Informa- 
tion Processing Standards, and a par- 
cel number composed of grid coordi- 
nates. The grid recommended is the 
State Plane Coordinate System, which 
has been legalized by about 34 states 
including Florida. The recommended 
choice of coordinates is the — on 
which most disputes turn: whether a 
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visual center, mathematical center, 
or a boundary point. There are good 
reasons for and against any of them; 
the major reason against a boundary 
point is the cost of land resurveying 
and the possibility of a slightly-erro- 
neous grid coordinate, obtained by 
aerial photography and photogram- 
metry, being taken as precise. A full 
consideration of that will require go- 
ing into photogrammetric standards 
of error, and land surveying standards, 
beyond the discussion in this book. 
The Committee on Improvement of 
Land Title Records of the ABA Sec- 


tion on Real Property, Probate and 
Trust Law, and the other organiza- 
tions cooperating in this work, and the 
many individuals, cannot be praised 
too much. We in Florida are begin- 
ning. The Committee on Law and In- 
formation Systems of the Real Prop- 
erty, Probate and Trust Law Section 
is developing the program for the 
project of an improved land record 
system in Florida. Implementation of 
the system is still another book, just 
touched on in this one. 
RicHarp W. RopGERS 
Miami 
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News and Notes 


NEW PRESIDENT OF THE FUND... Paul 
B. Comstock, a former executive director of The 
Florida Bar and a former general counsel and 
executive vice president of the National Associa- 
tion of Broadcasters, will take office June 1 as 
president and executive secretary of The Fund. 
Mr. Comstock will assume the duties that have 
been administered by Paul J. Stichler since 1967. 
Prior to becoming president, Mr. Stichler had 
served The Fund as title attorney, vice presi- 
dent-Development, vice president-Legal and 
acting president. The Fund is grateful for his 15 
years of service dedicated to “The Fund Con- 
cept” and the work he has done on both the 
state and national levels. 

The new pres- 


ident of The 
Fund was exec- 
utive director 


of The Florida 
Bar from 1957 
to 1961. Dur- 
ing his service 
in this capac- 
ity, several long 
range programs 
of professional 
improvement in 
the fields of 
legal education, 
standards for ad- 
mission to prac- 
tice, professional 
discipline and 
public service 
were _ initiated. 
After serving with The Florida Bar in Talla- 
hassee, he entered private practice with a law 
firm in Bartow. 

He was named vice president for government 
affairs of the National Association of Broad- 
casters in 1962 and served with the Association 
in Washington as general counsel and executive 
vice president prior to being named distinguished 
visiting lecturer in telecommunications at San 
Diego State University in 1972. 

Mr. Comstock is currently chairman of the 
Standing Committee on Association Communica- 
tions of the American Bar Association and na- 
tional chairman of the 1974 Law Day USA 
program. He is a permanent delegate to the 
Council of National Organizations of the Cor- 


Lawyers’ Title Guaranty Fund 


poration for Public Broadcasting. Active in sev- 
eral ABA sections concerned with bar activities, 
copyright matters and international law, he is 
also a member of the American Judicature So- 
ciety. He is admitted to practice before the 
courts of the District of Columbia and Oklahoma 
as well as Florida and the Supreme Court of the 
United States. 

His earlier professional experience embraces 
some six years with the federal goverment in 
Washington, including service with the policy 
staff of the Department of State and the Execu- 
tive Offices of President Eisenhower. In this 
latter role, he was charged with coordination 
among several federal agencies to assure that 
priority programs of the President and the Con- 
gress were carried out. 


He was an intelligence officer on the staff of 
General Omar Bradley in the European theatre 
in World War II; he was recalled to duty in the 
Intelligence Service during the Korean conflict, 
and he subsequently served as a consultant to 
the Department of Defense. 

A native of Oklahoma, Mr. Comstock holds 
the B.A. and J.D. degrees from the University 
of Oklahoma in Norman, Oklahoma. He earned 
a master’s degree in public law from Columbia 
University in 1951. 


TRUSTEE ELECTIONS .. . Elections were 
held recently among Fund members in seven of 
the 20 judicial circuits to select attorneys who 
would represent the members from those cir- 
cuits on The Fund’s Board of Trustees for the 
three-year term commencing July 1, 1974. Lake 
City attorney Terry R. McDavid was elected to 
represent Fund members of the Third Judicial 
Circuit; Miami Beach attorney William L. Wood 
was elected in the Eleventh Judicial Circuit; 
Sarasota attorney James J. Drymon was elected 
in the Twelfth Judicial Circuit; and Palm Beach 
attorney Robert Claude Scott was elected in the 
Fifteenth Judicial Circuit. The incumbent trustees 
in three of the judicial circuits which held elec- 
tions were re-elected to serve an additional 
three-year term. They are Key West attorney 
Robert F. Sauer of the Sixteenth Judicial Circuit; 
Titusville attorney Thomas L. Henderson of the 
Eighteenth Judicial Circuit; and Fort Myers at- 
torney William L. Stewart of the Twentieth 
Judicial Circuit. 
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NATIONAL ASSOCIATION OF INSURANCE 
COMMISSIONERS—MODEL TITLE INSUR- 
ANCE CODE... The Fund was represented 
by General Counsel Fletcher G. Rush at a recent 
meeting of the NAIC in Phoenix, Arizona. 
Methods of conducting a study of title insurance 
in preparation for the drafting of a model title 
insurance code to be sponsored by the NAIC 
in the various state legislatures were discussed 
at the meeting. The importance of distinguishing 
between the legal services inherent in producing 
a title insurance policy and the risk-carrying 
function performed after the legal services have 
been completed was stressed. Several of the 
other bar-related title insurers, the ABA Stand- 
ing Committee on Lawyers’ Title Guaranty 
Funds, and the ABA Section of Real Property, 
Probate and Trust Law were also represented. 


TITLE NOTE BY A FUND ATTORNEY... 
“Easements Under Sec. 704.01, F.S.—Common 
Law Right of Easement Precludes Statutory 
Way of Necessity” 

An easement is a privilege without profit 
which the owner of one tenement has a right to 
enjoy in respect to that tenement in or over the 
tenement of another person. It is incorporeal, 
implies no profits and, unlike a license, implies 
an interest in land. Easements may be created 
by express grant or reservation, implication or 
by prescription. Burdine v. Sewell, 109 So. 648 
(Fla. 1926), and Winthrop v. Wadsworth, 42 
So. 2d 541 (Fla. 1949). 

Sec. 704.01 (1), F.S., adopts and clarifies the 
common law rule of implied grant of easement. 
This statutory grant is designed to provide a 
means of ingress and egress to and from shut-in 
lands only where a unity of title exists from a 
common source other than the original grant 
from the state or United States, and is limited 
in application to those lands to which there is 
no accessible right-of-way. Joyner v. Andrews, 
137 So. 2d 870 (2d D.C.A. Fla. 1962), and Guess 
v. Azar, 57 So. 2d 443 (Fla. 1952). This statute 
does not become operative in the absence of 
necessity to get to and from hemmed-in land. 
See Hewitt v. Menees, 100 So. 2d 161 (Fla. 
1958). Such a common law right of easement 
goes with the dominant land as a matter of 
right without compensation to the owner of 
the servient land. In addition, Sec. 704.01 (2), 
F.S., creates a statutory way of necessity where 
the common law right does not exist, Sec. 704.04, 
F.S., provides for compensation to the owner 
of the servient property. It should be noted that 
where the right is purely statutory it applies only 
to property outside a municipality, and there 
appears to be no statutory right to obtain an 


easement for ingress and egress for landlocked 
property located within a municipality. 

One of the more interesting Florida cases in- 
volving implied easements is Redman v. Kid- 
well, 180 So. 2d 682 (2d D.C.A. Fla. 1965), 
cert. den. 188 So. 2d 806, dism. 189 So. 2d 631. 
Both parties derived their titles from a com- 
mon source. The plaintiff alleged his land was 
inaccessible to a highway except over the de- 
fendant's adjoining property or by way of a 
water route. In holding that the plaintiff was en- 
titled to a common law way of necessity under 
Sec. 704.01, F.S., the court took into considera- 
tion changing conditions and stated that access 
to property by boat over water is not as reason- 
able or as practical as it was a century before. 
The case is further discussed along with the 
doctrine it involves in 18 U. Fra. L. Rev. 712 
(1966). 

The most recent case consideration of the 
statutory implied easement occurred in Reyes v. 
Perez, 284 So. 2d 493 (4th D.C.A. Fla. 1973). 
The Burches owned all of the property origi- 
nally. In 1961 they conveved a parcel bordering 
a roadway to the Reyes. In 1965, the Burches 
conveyed to Perez a parcel adjoining their prop- 
erty and that of the Reyes. The parcel lacked 
road access. Perez complained, asking for a 
statutory easement to a roadway either north 
over the Reves’ property or east over the 
Burches’ remaining property. 


The court stated that the common law ease- 
ment comes into being by implication at the 
very time the grantor conveys a parcel which 
is inaccessible except over the grantor’s lands. 
It held that the existence of a common law 
easement under Subsec. (1) of the statute bars 
the establishment of a statutory easement pro- 
vided by Subsec. (2). The quoted language of 
Subsec. (2) “exclusive of the common law right” 
indicated to the court a legislative intent as 
providing for the application of the statutory 
way of necessity only where land would not 
qualify for the common law right. 

The court found that Perez already had a 
common law implied way of necessity at the 
time he filed suit, and this precluded any claim 
to a statutory easement under Subsec. (2). 
Finally, it noted that the Burches, not the Reyes, 
created the problem and that the burden should 
be upon the creators since the statute involves 
consideration of public policy, convenience and 
necessity. The result is that a statutory com- 
mon law easement was given over the Burches’ 
remaining property. 


By the Staff of Lawyers’ 
Title Guaranty Fund Adv. 
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FLORIDA BAR JOURNAL READERSHIP SURVEY 


Dear Journal Reader: 


You can help The Florida Bar Journal editorial staff and the Editorial 
Board do a better job in meeting your information needs by taking a 
few minutes to complete the questionnaire which follows. If you can’t 
do it now, please take this sheet and a few back copies of the Journal 
home with you tonight and do it then. Use a check mark where appropri- 
ate. Fold the form as indicated and mail it back to the Journal by June 15. 
We will deeply appreciate your cooperation. 


Marshall R. Cassedy, Editor 


Linda H. Yates, Managing Editor 


Judge Lewis Kapner, Editorial Board Chairman 


We would like to know: 


1, _._____ The number of years you have been 
admitted to The Florida Bar. 


2. 


Your legal residence 
3. What is your age bracket? 
Under 30 
30-49 Ge OF 


4. What kind of law occupation are you engaged 
in? 

Private or firm practice 

Government 

Corporation or business 

Judiciary 

Teaching 

Military 

Retired 

Other 


5. What area or areas of law do you practice in? 


6. Does your law office operate as: 
Partnership 
Individual 
Professional Corporation 
7. Which legal publications do you read? 
American Bar Journal 
A state law review 
Trial Magazine 
Judicature 
Law Student Journal 


Other favorites: 
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8. How much time do you spend reading the 
Florida Bar Journal? 


Skim through it. 


Only articles and columns concerning my 
specialty 


News about actions of The Florida Bar, its 
programs and meetings 


All of it. 


9. What part of The Florida Bar Journal do you 
read? (See this issue and past issues.) 


Read Read Read 


Columns on: Frequently Sometimes Never 


Briefly Yours 


President’s Page 


Report to You, Board of 


Governors’ Minutes 


Equal Justice Under Law 


Labor Law Review 


Tax Law Notes 


Professional Economics 


Corporation Law 


Environmental Law 


Circuit Court Digest 


Topics of the Day: News 


In Memoriam 


Book Reviews 


Letters to the Journal 
News of the Bench and Bar 


Disciplinary Decisions 


Professional Ethics 


Local Bar Presidents 


Calendar of Legal Events 


Attorney General’s Opinions 


Classified Advertisements 


Display Advertisements 
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10. Which three of the above items or features do 
you feel are most helpful and readable to you? 


11. Which three of the items listed above do you 
feel are least valuable and could be deleted from 
the Journal? 


12. What is your general impression of The 
Florida Bar Journal? 


Excellent Fair 


13. Is The Florida Bar Journal helpful to you 
professionally? 


Yes No Uncertain 


Would you please explain why you think so? 


14. Does the Journal keep you informed suffici- 
ently about Florida Bar programs and activities? 


Yes No Uncertain 


15. Would you prefer a newspaper issued semi- 
monthly to keep you informed of Bar programs in 
a more timely manner or do you believe the monthly 
Journal is disseminating this news sufficiently? 


Prefer newspaper for news 
Prefer monthly Journal for news 


16. If newspaper is used for news topics, would 
you still like the regular Journal issued monthly 
or less frequently, continuing to include substan- 
tive articles and specialized columns? 


Continue Monthly Continue Quarterly 


. How do you like the Journal’s covers? 


Prefer covers of the following: 
Portraits of legal notables 
Florida scenics 


—____ Displays of featured article titles 


Other: 


18. Do you place your Florida Bar Journal in your 
waiting room where clients and others can read it? 


Yes No 


19. Do you take your Journal home to read? 
Yes No 


20. After reading your Journal, what do you do 
with it? 


Save and place in Journal binder 
Save and bind in hard cover 


Save some, such as 


Throw away 


21. Would you be interested in reprints of past 
articles? 


Yes No 


22. If an index of all back issues were compiled 
and printed, would you purchase a copy? 


Yes No 


23. The space below is set aside for your com- 
ments about the Journal. What do you suggest to 
improve it? What would you delete as of little 
value? Would you suggest adding features about 
individual and unusual lawyers? We will appreci- 
ate your comments. 


(Signature optional ) 


Thank you! Please mail questionnaire to: 


The Florida Bar Journal 
Tallahassee, Florida 32304 
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APPLY NOW 
for the Florida Bar 


LIFE INSURANCE PLAN 


available any individual life!* 


Check these attractive rates! 


PREMIUM RATES 


Semi-Annual Premium 
Age Last per $10,000 
Birthday of Term Coverage 


under 30 $ 15.00 


30 through 34 18.00 


35 through 39 


40 through 44 
45 through 49 


50 through 54 
55 through 59 
60 through 64 


65 through 69 


* If you are currently insured under The Florida Bar Life Insurance Plan through Voyager Life Insurance Company, the total 
of all such insurance in force and applied for shall not exceed $100,000. 
Premiums are based on age at entry and increase with attained age. Premiums include all charges for waiver of premium 
benefit and double indemnity benefits. 
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22.00 

31.00 3 
45.00 3 
70.00 
174.50 
< 
249.50 
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Eligibility 
You are eligible for this low cost life insurance plan if 
you are a Member of The Florida Bar or a fulltime 
employee of a Member. You must be under age 65, 
actively engaged in your profession for remunera- 
tion and qualified by health. You are not eligible if 
you live in or contemplate residence in a foreign 
country. 


Features 

Each insured will receive an individual renewable 
and convertible term policy (Voyager Life form 
number U-3157). The insurance may be used for 
partnerships, key man and estate planning pur- 
poses. Each policy is non-cancellable and guaran- 
teed renewable to age 70. 

Premiums are stated in each policy and cannot be 
increased during the life of the contract. 

A double indemnity benefit pays twice the coverage 
amount in the event of accidental death prior to 
age 65. 

Premiums will be waived during the continuance of 
total disability, commencing four months after the 
onset of disability which occurs prior to age 60. If 
premiums are being waived at age 65, the policy 
automatically reverts to permanent cash value in- 
surance, with premiums waived during the contin- 
uance of such disability. 


Each policy includes a conversion provision which 
grants the privilege of converting to a permanent 
cash value policy at any time before the insured 
reaches age 70, regardless of health or past medical 
history. 
The maximum amount of insurance available on any 
individual life is $100,000.* 
The company requires a physical examination in any 
instance where the new amount applied for and any 
previous insurance in force through the company 
under this plan would exceed the amount in this 
schedule which applies to the applicant's attained 
age. 
Maximum 

Non-Medical Amount** 

Term Life insurance 


Attained Age 


$50,000 
40,000 
30,000 
20,000 
Medical Exam Required 


through age 30 
31 through 35 
36 through 40 
41 through 54 
55 through 69 


**Health questions are asked. 


For example, if you are age 40, you may apply for 
$30,000 of insurance without automatically being 
required to have a physical examination. However, 
the company may require a physical examination for 
amounts below those shown in the table. The com- 
pany reserves the right to require a physical ex- 


“See footnote, page 1. 


amination in connection with any application for 
insurance under this plan and to reject any applica- 
tion where evidence of insurability is not satisfactory 
to the company. 


Guaranteed issue 

New attorneys under age 35 will be issued policies in 
the amount of $20,000 without regard to past medi- 
cal history, provided they apply for coverage within 
90 days of the date they first become eligible to 
practice law in the State of Florida. They must also 
be regularly and actively at work. 


Definitions 

“Regularly and actively at work” means you are 
working at your normal occupation on the day you 
sign the application and that you are able to perform 
all of your normal duties. 

“Fulltime employee” means employed in the Mem- 
ber’s law firm at least 30 hours per week. 


— to apply for coverage 
Complete, date and sign the application. 
4 If you have any questions, call Poe and Asso- 
ciates, Inc., collect. 
3. Mail the application to: 
V.C. Jordan, Jr., agent 
POE AND ASSOCIATES, INC. 
administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 
Tampa, Fla. 33601 
Telephone (813) 228-7361 
4. Send no payment. We will bill you. 


This advertisement is for illustrative purposes only 
and is not a contract. Only the insurance policy can 
give the actual terms, coverage amounts, conditions 
and exclusions. 


The Florida Bar 


recommends this insurance plan to you. It has been 
developed with your insurance needs and your 
benefit in mind. 


Poe and 
Associates, Inc. 


administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 « Tampa, Fla. 33601 
Telephone (813) 228-7361 


Underwriters 


VOYAGER LIFE INSURANCE COMPANY 


a wholly owned subsidiary of 
the National Life of Florida Corporation 
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VOYAGER LIFE INSURANCE COMPANY 


Jacksonville, Florida 


APPLICATION FOR LIFE INSURANCE 


Please print 


1. of proposed insured 


Date of Birth Place of Birth 


Home Address 


Full Name of Beneficiary 


Relationship 


Plan 5-YEAR WRT Face Amount $ 


$ Premium for Mode Selected (Semi-Annual) 


Height Weight Occupation 


Are you now in good health and free from impairment and disease? 
Are you actively at work earning income? 
Are you now receiving or contemplating any medical attention or surgical treatment? 


Have you ever had Heart Trouble, High Blood Pressure, Albumin or Sugar in your Urine, 
Tuberculosis, Cancer, Tumor, Ulcers, Mental or Nervous Disorder? 


Have you, during the past five (5) years, had any routine physical examinations or checkups, 
consulted any Physician or other Practitioner or been confined or treated in any hospital, 
sanitarium or similar institution? Yes 0 


(If “yes” to any part of questions 10 through 12, give details below.) 


DATES, NATURE OF ILLNESS OR 
QUESTION NAME AND ADDRESS OF INJURY, NUMBER OF ATTACKS, 
PHYSICIAN OR HOSPITAL SEVERITY, TREATMENT, RESULTS 


13. Is this insurance intended to replace (in whole or in part) any existing insurance in 
this or any other company? (If “yes” state company, amount, reason and full 
details on a separate form to be provided by your agent.) Yes 0 NoO 


| understand that the insurance applied for shall become effective on the date specified by the Company only if this appli- 
cation is accepted by the Company and the first premium is paid during the lifetime of the insured. | represent that all 
statements and answers recorded on this application are true, complete and made to obtain the insurance applied for. 
| agree that this application shall become a part of my policy. 


As part of our underwriting procedure, a routine inquiry may be made which will provide applicable information concerning 
character, general reputation, personal characteristics and mode of living. Upon written request to our home office under- 
writing department, additional information as to the nature and scope of this inquiry, if any is made, will be provided. 


AUTHORIZATION: This form (or a photographic copy of it) authorizes any physician, hospital, clinic or insurance company 
to give the Medical Director of Voyager Life Insurance Company any information requested about me or any member of my 
family with reference to past medical history, physical and laboratory findings and conclusions. 


Signed Date 
(City and State) 


Witness 


(Agent) (Applicant, sign full name) 


Owner (if other than applicant) 
U-3197 Revised 10-73 
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8. YesO NoO 
9. Yes O No QO 
10. Yes O NoO 

Yes O NoO 
12. 
No 0 
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First Class 
Permit No. 4283 
Tampa, Fla. 


Business Reply Mail 


No postage necessary if mailed in the United States. 


postage will be paid by 
POE AND ASSOCIATES, INC. 


administrators for 
The Florida Bar insurance plans 


P.O. Box 1348 
Tampa, Fla. 33601 
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The two oldest legal research firms in Florida are now 
the single oldest research firm in Florida. Research 
for Lawyers, now the Florida subsidiary of the 
American Legal Research Corporation, has moved 
into new offices to serve your legal research needs 
more thoroughly, efficiently, and quickly. And with 
American Legal Research supplying another echelon 
of management expertise to our staff, we guarantee 
your complete satisfaction on the full range of legal 
research services we’ve always offered. 


The two titles below are the best sources 
yet to obtain the law of your case 
without the guesswork that 

usually goes with legal re- 

search. As the Florida gg 
subsidiary of Amer- 
ican Legal Research 


Corporation, Research for Lawyers now gives you 
access to the best . . . times two. Twice the number 
of top-flight law researchers; twice the editing talent; 
twice the operating space. The result: better quality 
than ever before . . . the professional service for the 
professional Florida attorney. 


As always, you may reach us at 904-737-3451, or 
904-373-0045... or by mail at P.O. Box 13777, 
Gainesville, Florida 32604. 


Instead of consuming your valuable time on legal 

* research, assign your 
problems to the truly 
professional law re- 
search service in 
Florida. We’re the 
only law library 
you need. 


RESEARCH 
for lawyers 


American Legal Research 
in Florida 


S77 


Now this the only law library 
you'll need 
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WHISENAND 


Interstate Taxation: Congressional Activity 


Recently, the United States Sen- 
ate Subcommittee on State Taxa- 
tion of Interstate Commerce of the 
Committee on Finance provided a 
forum for “round-table” discus- 
sions, and subsequently held hear- 
ings on the multifaceted issues of 
state taxation of multistate cor- 
porations.' The subcommittee was 
formed in February 1973 and 
created considerable interest since 
the Senate has previously failed to 
address itself to interstate taxation 
bills passed or considered by the 
House of Representatives. All of 
the bills introduced, S. 282, S. 1245, 
S. 2092, S. 2811, H.R. 977, would 
significantly affect, if enacted, 
Florida’s corporate income tax and 
its sales and use tax. 

Much of the current congres- 
sional activity is attributed to the 
United States Supreme Court deci- 
sion in Northwestern States Port- 
land Cement Co. v. Minnesota,” 
which defined the absolute mini- 
mum “nexus” of a taxpayer neces- 
sary to subject it to tax liability. 
Six months after the decision, Con- 
gress responded to the strong re- 
action of the business community 
by enacting Public Law 86-272,* 
which provides necessary mini- 
mum, qualitative intrastate activi- 
ties of a person selling tangible 
personal property before state in- 
come tax liability may attach. This 


James D. Whisenand is an assistant 
attorney general in Tallahassee. He 
holds a J.D. degree, cum laude, from 
Florida State University. 

All opinions expressed in this article 
are those of the author and do not 
necessarily reflect the opinions of The 
Florida Bar, the Tax Section or the 
Office of the Attorney General. Mr. 
Whisenand writes Tax Law Notes 
this month on behalf of the Tax Sec- 
tion, Samuel C. Ullman, editor, and 
E. Jackson Boggs, chairman. 
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federal law prohibits a state or any 
political subdivision thereof from 
taxing a person if the intrastate 
activity is limited to solicitation 
of tangible personal property sales 
through company salesmen or 
representatives with the order ap- 
proval and all other activity oc- 
curring without the state, and 
certain use of an independent con- 
tractor.‘ 

Title II of Public Law 86-272 
and Public Law 87-17 designated 
the Special Subcommittee on State 
Taxation of Interstate Commerce 
of the House Committee on the 
Judiciary to study aspects (in- 
come, sales and use, capital stock 
and gross receipts taxes) of inter- 


state taxation and to make recom- 


mendations. The exhaustive four- 
volume study was completed in 
1964 and 1965 and provided the 
basis for H.R. 11798, which was 
the predecessor to H.R. 2158, 
passed by the House of Represen- 
tatives in 1968, and H.R. 7906, 
passed by the House of Represen- 
tatives in 1969. Prior to 1973, the 
Senate had failed to pass state 
taxation bills approved by the 
House of Representatives. 

In the mid-sixties business or- 
ganizations formed the still func- 
tioning C.O.S.T. (Council on State 
Taxation of the State Chambers 
of Commerce) group to study and 
to influence interstate taxation 
bills. An ad-hoc committee, com- 
posed of state tax administrators 
and business representatives, was 
also formed to recommend some 
conciliatory legislation to Con- 
gress. A number of other interested 
organizations formed special com- 
mittees to devise preferred legis- 
lative solutions. 

In 1966, the National Associa- 
tion of Tax Administrators, the 


National Association of Attorneys 
General, and the National Legis- 
lative Conference, acting as the 
Council of State Governments, 
drafted the Multistate Tax Com- 
pact which provides for a Multi- 
state Tax Commission. The com- 
pact and the commission, which 
became effective in 1967, are 
presently composed of 21 member 
states (including Florida) and 15 
associate states. This organization 
was formed to produce and imple- 
ment, through state adoption, uni- 
form taxation programs, and to 
avoid federal preemption. 


Recent Congressional Action 

Resolution of the various inter- 
state taxation issues has in the 
past been directed toward the 
Multistate Tax Compact and Com- 
mission and enactment of uniform 
state legislation. Those parties 
favoring federal legislation, how- 
ever, appear to have changed the 
issue resolution direction to Con- 
gress. In 1973, Congress confirmed 
this direction change with the en- 
actment of two laws which re- 
strict the ability of states and 
political subdivisions to tax dis- 
tinct aspects of businesses oper- 
ating in interstate commerce. 

The first, Public Law 93-44, pro- 
hibits a state from levying or col- 
lecting a tax, fee, ‘wo charge, or 
other charge, imposed directly or 
indirectly on persons traveling in 
air commerce, or on the sale of 
interstate or international air trans- 
portation or on the gross receipts 
derived therefrom. In essence, this 
law was a negative legislative re- 
sponse to Evansville-Vanderburgh 
Airport Auth. Dist. v. Delta Air- 
lines, Inc., and Northeast Airlines, 
Inc., v. New Hampshire Aeronau- 
tics Comm’n,®> which construed 
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these state activities as constitu- 
tional. 

The second, Public Law 93-100, 
placed another restriction on a 
state’s ability to require certain 
interstate commerce to pay its 
share of the taxes. This law tem- 
porarily provides a federally im- 
posed moratorium on state taxa- 
tion of certain financial institutions. 
Until January 1, 1976, interstate 
transactions of certain insured 
depositories, in states other than 
that of their principal office, will 
not constitute “doing business.” 
This position basically adhered to 
the 1971 and 1972 state taxation 
study recommendations of the 
Federal Reserve Board,® and re- 
jected the position of the State of 
Florida in Corporate Income Tax 
Ruling (CITR) 72-1. During this 
federally imposed moratorium, 
the Advisory Commission of Inter- 
governmental Relations has been 
directed to study and to make 
recommendations, by December 
31, 1974, on the issues of the 
proper allocation, apportionment, 
or other division of tax bases and 
such matters relating to the ques- 
tion of interstate taxation of in- 


sured depositories as the com- 
mission shall deem to be pertinent. 
A third area that appears ripe 


for Congressional legislation is 
state taxation and regulation of 
the interstate flow of wine and 
alcoholic products. On September 
11, 1973, the House of Representa- 
tives passed H.R. 2096, which pro- 
hibits any state from imposing any 
tax, regulation, prohibition, or re- 
quirement on wine produced out 
of state that is not imposed on 
wine produced in the state. The 
Senate Subcommittee on State 
Taxation of Interstate Commerce 
held hearings on H.R. 2096 and 
introduced amendments, on Janu- 
ary 21, 1974, at which Senator 
Mondale indicated that the bill 
was a legislative response to Cali- 
fornia v. La Rue* and Heublein 
v. South Carolina Tax Comm.’ 
These cases generally determined 
that the activities the legislation 
will prohibit are constitutional 
State activities. 

H.R. 2096 is based on congres- 
sional powers under the Commerce 
Clause to preempt certain state 
laws which had been enacted pur- 
suant to section 2 of the 2lst 
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amendment. The conflict between 
the two constitutional provisions 
thus raises the question of whether 
Congress can so legislate. The 
Supreme Court addressed this ap- 
parently undecided question, in 
Heublein v. South Carolina Tax 
Commission,® and said by foot- 
note: “And, though the relation be- 
tween the 21st amendment and the 
force of the commerce clause in 
the absence of congressional ac- 
tion has occasionally been ex- 
plored by this Court, we have 
never squarely determined how 
the amendment affects Congress’ 
power under the commerce clause.” 
In this respect, the United States 
Department of Justice advised the 
Committee that the proposal 
would conflict with the 21st amend- 
ment and Supreme Court inter- 
pretations thereof,'° and said: 
“The purpose of this biil is ap- 
parently to set up a new test case 
in the courts as to the scope of the 
2lst amendment. ... We doubt, 
however, that the findings by Con- 
gress based on the commerce 
clause would be of any particular 
help in such a test case since this 
does not seem to be an area where 
the Constitution confers on Con- 
gress the right to define the scope 
of the amendment by legislation.” 


Interstate Taxation Bills 


The present activities of the 
newly created Senate Subcommit- 
tee on State Taxation of Inter- 
state Commerce of the Committee 
on Finance, dealing with inter- 
state taxation of mercantile cor- 
porations, will follow from the 
activities of Congress during the 
last few years. Activity of the Sub- 
committee and interested parties 
has centered on S. 1245 (corporate 
income, and sales and use taxes) 
introduced by Senators Mathias 
and Ribicoff, and S. 2811 (sales 
and use taxes) introduced by 
Senator Mondale, chairman of the 


subcommittee. Senate Bill 1245 
was drafted, in part, by the Na- 
tional Association of Manufac- 
turers, Council of State Chambers 
of Commerce and National Associ- 
ation of Wholesalers-Distributors. 
Although the viability of S. 1245 is 
questionable, it contains the gen- 
eral provisions most _ interstate 
taxation bills have attempted to 
include in differing forms.'! 

Sections 101 and 513 of S. 1245 
provide a defined “business loca- 
tion” jurisdiction test for the im- 
position of net income, capital 
stock, and gross receipts taxes. 
Under these provisions, a state 
could not levy a corporate income 
tax on a business operating within 
and deriving income from that 
state unless the potential taxpayer 
(1) owns or leases real property 
within the state; (2) has one or 
more employees in the state; (3) 
regularly maintains a stock of tan- 
gible personal property in the 
state for sale in the ordinary 
course of business; or (4) regu- 
larly leases tangible personal prop- 
erty to others for use in the state. 
These restrictions do not appear 
to be consistent with judicial 
decisions, nor do the provisions 
adequately protect legitimate state 
taxing interests.'* 

These restrictions would, for the 
sake of corporate tax avoidance 
certainty, permit a foreign (out-of- 
state) business to place a substan- 
tial financial interest of some form 
in the state, to utilize the state pub- 
lic services and state courts, and 
to derive otherwise taxable income 
from within the state, but prevent 
that state from imposing a cor- 
porate income tax as recompense. 
If a foreign business does operate 
in this manner but does derive in- 
come from the markets provided 
by the state, it is difficult to con- 
clude that the foreign business has 
derived no benefit from the state 
for which tax compliance require- 


DON’T ESCHEAT THAT MONEY! 


: . because you lack the time, resources, patience or skill to trace 
heirs. All decedents leave surviving kin—either known or unknown. Identifying 
and tracing elusive heirs is tedious work better achieved by a professional 


genealogist. Try us first. Our fee is usually contingent on success. 
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ments are minimal burdens. In- 
deed, the judiciary has concluded, 
on both statutory and constitu- 
tional grounds, that there is a 
proper basis for tax liability. The 
legislative exemption of these oper- 
ations places the intrastate . busi- 
nesses at a distinct disadvantage as 
recently noted by the Sears, Roe- 
buck & Co. national manager of 
state and local taxes'* when he 
commented: “To the extent that 
any corporation taps the market 
within any taxing jurisdiction, it is 
in competition with all other cor- 
porations conducting a_ similar 
business therein. To the extent it 
does not pay a proportionate share 
of the community's corporate in- 
come tax, it has a competitive ad- 
vantage.” 

Title II of S. 1245 provides an 
allocation-apportionment basis, re- 
jecting the full apportionment con- 
cept, for the division of income 
with a maximum, equally-weighted 
three-factor, sales-wages-property, 
apportionment formula. A_ three- 
factor formula, sales-payroll-prop- 
erty, is commonly used by states; 
however, Section 203 defines 
“wages,” rather than the preferred 
“compensation,” in the same man- 
ner as the Federal Unemployment 
Tax Act. This Act has no rational 
relation to an employee compensa- 
tion tax factor and would irration- 
ally limit the maximum “wage” at- 
tributed to a state, per employee, 
to $4,200. Such a provision has no 
bearing on the compensation re- 
ceived by an employee for intra- 
state income producing activities 
or the related costs. A preferable 
alternative, the concept tradition- 
ally used, is to include all or an 
attributable portion of employee 
compensation or payroll when an 
employee performs a service within 
the taxing state. 

The sales factor is defined in 
Section 204, without the throwback 
rule, to assign sales to taxing states 
by a straight sales destination test. 
The sales destination test on its 
face is a fair approximation for ap- 
portionment purposes, but when 
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this test is combined with the juris- 
dictional business location test of 
Sections 101 and 513, S. 1245 be- 
comes a euphemism for tax avoid- 
ance. The potential for “floating 
income” [income never attributed 
to a taxing state that is properly 
attributable] is brought into reality 
and the effectiveness of the three- 
factor formula is nullified. This 
may be illustrated when a taxpayer 
in State A [business location] de- 
rives substantial income from sales 
in State B [no business location] 
by solicitation, advertising, and 
other activities. Since the taxpayer 
has “no business location” in State 
B all sales income derived there- 
from is totally exempt from tax. 

Senate Bill 1245 treats dividend 
income in a unique exemption- 
oriented manner. If the taxpayer's 
principal activity is other than 
dealing in securities, dividend in- 
come apportionment is prohibited. 
Sections 207 and 208 provide for 
allocation of dividend income to 
the state of commercial domicile if 
the taxpayer owns less than 50 per- 
cent of the dividend-paying cor- 
poration’s voting stock. If the tax- 
payer owns 50 percent or more of 
the voting stock, or if the dividend 
income is from a source outside 
the United States, the dividend is 
exempt from all state taxation. Al- 
though this issue is one that de- 
mands close scrutiny and study, it 
seems reasonable to require appor- 
tionment of dividend income or 
consolidation-combination. All in- 
come is derived to promote the 
pecuniary status of the taxpayer and 
the fact that it chooses to derive 
profit from one form rather than 
another does not negate the taxable 
incident. 

Combined reporting and consoli- 
dated returns allow the affiliated 
corporations to eliminate from tax- 
ation most intercorporate transac- 
tions. Under combined reporting, 
corporations subject to tax and out- 
of-state corporations not otherwise 
directly subject to tax are generally 
considered part of the affiliated 
group to determine the taxable cor- 


poration’s net income. This pro- 
cedure determines that part of the 
total combined income each cor- 
porate member, subject to tax, must 
report to that state. A consolidated 
group eliminates interaffiliate in- 
come and expense _ transactions; 
however, the affiliated corporation 
structures are disregarded to artifi- 
cially create one taxable entity that 
economically exhibits the true cor- 
porate worth. 

Explanatory statements of S. 
1245 in the Congressional Record 
suggests that Sections 209, 507 and 
508 simplify consolidated returns 
and combined reporting. The pro- 
cedures are “simplified” to such an 
extent that both are effectively 
prohibited unless the state can 
prove the impossible and show a 
“nonarms length transaction” simi- 
lar to Section 482 of the Internal 
Revenue Code. The taxpayer, how- 
ever, is given the right to elect 
irrespective of the material dis- 
tortion of income. In effect, there 
is no state remedy for this income 
distortion. The states need the ab- 
sent discretion to determine the 
apportionable income of a_tax- 
payer and all affiliates; any pro- 
vision should give this consolida- 
tion option to the state and the 
taxpayer. 

Section 401 grants the United 
States Court of Claims de novo 
review jurisdiction over any issue 
that may arise under S. 1245 or 
Public Law 86-272. This provision 
circumvents state judicial partici- 
pation and requires the creation of 
state administrative boards, deci- 
sions of which do not proceed with 
the presumptions inherent in any 
other administrative decision. Thus, 
state participation in its judicial 
tax solutions is negligible with the 
Court of Claims acting as a court 
of original jurisdiction. 

Many compliance complaints of 
multistate taxpayers are legitimate. 
Taxing jurisdictions should be en- 
couraged, by all reasonable means, 
to adopt uniform compliance pro- 
cedures and forms. If this method 
of reform is pragmatically impos- 
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sible and federal legislation is in- 
evitable, such an enactment should 
comport with the federal system 
rather than serve tax avoidance in- 
terests of multistate taxpayers. 
This form of federal legislation 
should be consistent with these 
premises: to prevent 100 percent 
plus taxation of a multistate cor- 
poration’s income; to retain a 
state’s right to tax a multistate cor- 
poration deriving income from 
within the state that is otherwise 
taxable under the due process and 
interstate commerce clauses; to 
hold multistate corporations fully 
accountable, for all income de- 
rived through interstate commerce, 
to the states for tax purposes; and 
to reduce multiple compliance bur- 
dens of multistate corporations. [_] 


FOOTNOTES 


‘ Although no printed record is avail- 
able, the “round-table” discussions were 
held on August 9 and 10, 1973. The 
Subcommittee hearings were held on 
September 18 and 19, 1973, for which a 
committee print is available. Hearings 
Before the Subcommittee on State Taxa- 
tion of Interstate Commerce of the Com- 
mittee on Finance, United States Sen- 
ate, 93d Cong. Ist Sess. (1973). 

2358 U.S. 450 (1959). 

*15 U.S.C. §381, et seq. 

‘ E.g., 1972 Op. Fla. Atty. Gen. 312, 
1973 Op. Fla. Atty. Gen. 235; Clairol, 
Inc. v. Kingsley, 270 A.2d 702 (N.J. 
1970); Heublein, Inc. v. South Carolina 
Tax Comm’n, 409 U.S. 275 (1972). 

° 405 U.S. 707 (1972). 

* State and Local Taxation of Banks, 
Parts I, II, III, and IV, Study of the 
Board of Governors of the Federal Re- 
serve System for the Committee on 
Banking, Housing and Urban Affairs of 
the United States Senate, 92d Cong. 2d 
Sess. (1972). Ch. 73-152, Laws of Flor- 
ida, 1973. 

7409 U.S. 109 (1972). 

®409 U.S. 275 (1972). 

*Id. at page 282, n. 9. 

1° Hearing before the Subcommittee 
on State Taxation of Interstate Com- 
merce of the Committee on Finance, 
United States Senate, on H.R. 2096 93d 
Cong. 2d Sess. (1974), at page 2. E.g., 
State Bd. v. Young’s Market Co., 299 
U.S. 59 (1936). 

** Report of the Florida Attorney Gen- 
eral to the Governor and Cabinet (Au- 
gust, 1973) as noted in State Tax Re- 
view, CCH, Sept. 18. 1973. The Florida 
Cabinet adopted a resolution on August 
21, 1973, generally opposing S. 1245 
and other similar federal proposals. 

12 E.g., Peters; An Analysis of Impor- 
tant Recent Developments in the State 
and Local Tax Area, 39 J TAX. 172 
(1973). 

** Tax Institute of America, Business 
Taxes In State and Local Governments 
(1972) at page 34. 
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COURT 


C.C. In class action plaintiffs, judg- 
ment debtors, challenged constitu- 
tionality of provisions of §222.06, 
F.S., insofar as they authorized 
sheriff to take property of judgmeni 
debtor under writ of execution with- 
out providing him with opportunity 
for hearing on issue of his entitle- 
ment to $1,000 personal property ex- 
emption provided in §4 (a) (2) of 
art. X of state constitution.—Mathis 
v. Purdy, Sheriff, 40 Fla. Supp. 17, 
Circuit Court, Dade County, Decem- 
ber 19, 1973, file no. 72-16180. 

Stating that class of plaintiffs in- 
cluded all judgment debtors in state, 
court ruled in summary judgment that 
in order to effectuate head-of-family 
personal property exemption in con- 
stitution and provide procedural due 
process of law, sheriff must accept 
debtor's affidavit of exemption and 
inventory of personal property any 
time after entry of final judgment; 
that upon receipt thereof he must 
refrain from levying on any personal 
property claimed to be exempt; fur- 
ther that he must deliver copy thereof 
to judgment creditor who might within 
24 hours file notice of contest. 

Judgment debtor must be afforded 
prior opportunity to file his affidavit of 
exemption before any taking of his 
property occurs. Debtor and his fam- 
ily are entitled to minimum of secur- 
ity, insulating them from shock of 
sudden economic catastrophe. Private 
creditor should not be allowed to take 
man’s property out of his household 
without prior hearing, notwithstand- 
ing that property may be totally 


exempt from execution. 


C.C. Executor of decedent’s estate 
sued defendant, claiming he had been 
required to make good on promissory 
note executed by defendant and 
signed by decedent as accommodating 
party.—Pomars v. Spirt, 40 Fla. Supp. 
16, Circuit Court, Palm Beach County, 
January 3, 1974, file no. 71-C-2694. 

He attached note to his complaint, 
made requests for admissions, sub- 
mitted interrogatories, and deposed 
defendant. 

Court denied plaintiff's motion for 
summary judgment, ruling that issues 
of fact existed. Plaintiff had in effect 
waived Dead Man’s Statute, §90.05, 
F. S. Defendant might testify as to 
transactions and communications with 
decedent with respect to note. 


C.C. Plaintiff alleged that defend- 
ants promised that if he induced 
certain property owners to sell their 
land to them they would pay him 
“real estate broker's commission in a 
reasonable amount.” After land had 
been sold plaintiff filed notice of lis 
pendens.—Martin v. Burning Foot 
Limited, 40 Fla. Supp. 8, Circuit 
Court, 15th Judicial Circuit, October 
12, 1973, file no. 72-C-6626. 


On defendant’s motion, court 
ordered notice of lis pendens re- 
moved. Where contract for broker's 
commission does not have effect of 
entitling broker to share of purchase 
money as such, he is not entitled to 
have lien for his compensation en- 
forced against land. 


C.C. Owner of 193 acres of farm 
land situated on outskirts of residen- 
tial areas sought rezoning so that 700 
or more units might be built. Reluc- 
tant to change use of land from agri- 
cutural to residential when substantial 
portion thereof was being farmed, 
county commission denied his appli- 
cation. Finding that requested district 
boundary changes would be incom- 
patible with neighborhood and_ in 
conflict with principles and intent of 
plan for county’s development, owner 
filed petition for writ of certiorari, 
which court denied.—Ulrich v. Dade 
County, 40 Fla. Supp. 34, Circuit 
Court, Dade County, January 11, 
1974, file no. 73—18606. 

Zoning classification which by 
preserving agricultural use promotes 
balance and integrity of entire com- 
munity and which preserves its uni- 
quely diverse character is related to 
general welfare and is valid exercise 
of legislative power. 

In recent years it has become in- 
creasingly recognized that “quality of 
life” for our present citizens, as well 
as economic health of our community, 
may be best promoted by permitting, 
indeed encouraging, diverse usages 
of land in county, specifically includ- 
ing agricultural use, rather than by 
permitting unending increase in resi- 
idential usage and thus in population 
growth. 


These digests were prepared by Robert 
D. Ross, Miami, for publication in the 
next edition of Florida Supplement. 


ENVIRONMENTAL LAW 


Deep-Well Injection: Future Panacea For Wastes Disposal? 


As a result of increasingly strin- 
gent environmental laws and regu- 
lations which greatly restrict dis- 
posal of sewage and _ industrial 
wastes into our surface waters and 
the alarming pollution of our po- 
table water supplies from such 
disposal, mankind must now deter- 
mine the feasibility of subsurface 
waste disposal and its effect upon 
the subsurface environment.! There 
is increasing recognition of such 
underground space as a valuable 
natural resource? whose utility is 
not yet fully known.’ An appraisal 
of the maximum potential for dis- 
posal of wastes into this little 
known subsurface environment is 
necessary before any large scale 
adoption of this means as the al- 
ternative to more conventional 
waste disposal measures can be 
done. The complexity of both the 
wastes being disposed and of the 
receiving subsurface environment 
precludes any generalization about 
the ultimate fate of any injected 
waste; consequently, each proposal 
for subsurface waste injection re- 
quires a complete comprehensive 
study of all factors of the disposal 
system and the receiving environ- 
ment.® 
Geologic Hydrologic History 

Florida is underlain by one of 
the richest artesian aquifer systems 
in the world, called the Florida 
Aquifer.* It consists of a series of 
ground water bearing strata of 
cavernous limestones and _ dolo- 
mites which are separated by 
thick and nearly impervious layers 
of marls, dense limestones and dolo- 
mites.? The upper layers of this 


Stephen D. Rees, Sarasota, writes this 
column this month on behalf of the 
Environmental Law Committee of which 
he is a member. He is an associate with 
the firm Icard, Merrill, Cullis, Timm 
and Furen, P. A. 
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aquifer, ranging in depths from 
900 to 1900 feet, known as the 
“Principal Artesian Zone”® consist 
of relatively fresh water, and many 
wells provide municipal industrial 
and irrigation water needs. The 
deeper layers of this aquifer from 
1900 to 3300 or more feet are ex- 
tremely cavernous strata, known as 
the “Boulder Zone,”® containing 
highly mineralized saline water 
that can be used for wastewater 
disposal when pumping is utilized 
to overcome artesian pressure plus 
the inherent friction in the well 
and receiving strata. Although 
these zones are heterogeneous in 
characteristics, it is believed the 
Florida Aquifer acts as one massive 
hydrologic entity.’ 

It is believed that water move- 
ment in the aquifer is controlled 
by the interaction of three sets of 
gradients.'! Salt water most likely 
flows inland from the sea floor 
through the lower part of the ac- 
quifer into a zone of diffusion 
(gradual mixing of saline and 
fresh water), then upwards and 
out to sea at upper layers.’* Mean- 
while fresh surface water moves 
downward into the aquifer and 
then laterally seaward beneath 
marl beds of very low permeability. 
However, there remains strong 
scientific controversy over the 
causes of this cyclic flow of wa- 
ter.’ Until this flow mechanism 
is fully understood, it is impera- 
tive that preinjection studies try to 
determine the nature and direction 
of the injected waste flow, other- 
wise wastes may migrate to pollute 
distant water supplies.'* Such un- 
anticipated migration of wastes 
from the injection site could pro- 
duce unusual civil liability for 
those property owners whose un- 
derground disposal injures others’ 
property rights.’® 


Use of Subsurface Wells 


As early as 1904, Florida was 
subjected to wastewater disposal 
by the use of natural sinkholes.'® 
Other disposal wells'’ are of basi- 
cally two types: 1) a drainage 
well introducing waters into sub- 
surface by gravity flow and 2) an 
injection well introducing waters 
into subsurface by pumps.'® 

Drainage wells are found pri- 
marily in Central Florida, and only 
since 1941 have their construction 
and installation been regulated. 
Their total number is estimated at 
6500 and their aggregate effect on 
the aquifer is impossible to evalu- 
ate.'° Their primary uses are to 
dispose of flood waters, sewage, 
citrus wastes and surface runoff. 
Such drainage wells are generally 
shallow, penetrating usually only 
to the upper layers of the aquifer; 
except for disposal of oil-field 
brines, the depth may be 3000 
feet.2° The most recognizable im- 
mediate effect from such prior 
widespread unregulated use has 
been numerous reported incidents 
of health or pollution problems.** 
As a result, present or future use is 
to be severely limited.?? 

In contrast, most recently in- 
dustry and municipalities have 
turned to injection wells which 
utilize specialized geological and 
hydrological conditions for safer 
and more efficient waste disposal.?* 
Such injection wells are designed 
to dispose of wastes through maxi- 
mum utilization of deep saline 
caverns that can confine the wastes 
from potable water supplies. It is 
estimated that by mid-1971 over 
seven billion gallons had been in- 
jected.** Such massive injection of 
wastes into the subsurface has also 
produced recognizable effects on 
the aquifer and the injected 
wastes.*5 
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Long Road to Full Operation 


Prior to drilling a new disposal 
well or seeking to use an existing 
well, the proponent must satisfy 
the pollution control programs of 
municipal and/or county, state and 
federal agencies and boards.** 


The Department of Pollution 
Control is entrusted with the en- 
forcement of Florida Air And Wa- 
ter Pollution Control Act,?* which 
declares the state’s public policy to 
be the protection, maintenance and 
improvement of the quality of the 
state waters*® for public water sup- 
plies and domestic, agricultural, 
industrial, recreational and other 
uses and the prevention of the dis- 
charge of wastes*® without first 
having received the degree of 
treatment necessary.*° 


The department has general con- 
trol and supervision over under- 
ground water insofar as its pollu- 
tion may affect the public health 
or impair the interest of the public 
or persons lawfully using them.*! 
The department’s position toward 
subsurface waste disposal of ade- 
quately treated wastes** is recogni- 
tion of it as “a satisfactory method 
provided local geological and 
hydrological conditions are favor- 
able and the disposal facilities are 
properly operated, maintained and 
monitored.”** 


Section 403.085 expressly pro- 
hibits approval by the Division of 
Health, other state agencies or 
counties, special districts or mu- 
nicipalities of construction of any 
disposal well for sanitary sewage 
or industrial waste disposal which 
does not provide for secondary 
waste treatment and other treat- 
ment therein required.** 


Recognizing the continued use 
of existing drainage wells and their 
inherent possible pollution prob- 
lems, the department has deter- 


mined to allow limited use of 
drainage wells for disposal of sew- 
age or industrial wastes by any 
person,*® and has promulgated re- 
strictions controlling the following 
uses: (1) recharge for prevention 
of salt water intrusion and/or re- 
plenishment of fresh water aqui- 
fers; (2) closed system air con- 
ditioning or industrial cooling 
waters; (3) open system air condi- 
tioning cooling waters; (4) lake 
level control; (5) drainage of farm 
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lands; (6) swimming pool drain- 

The department's position to- 
ward injection wells, however, is 
“to encourage underground storage 
of fresh waters, excess surface wa- 
ters and highly treated wastewaters 
with potential for immediate or 
future reuse. The department will 
cooperate with appropriate state 
and federal agencies in planning 
for beneficial use of saline aquifer 
zones suitable for storage of re- 
usable waters. Plans shall be de- 
veloped which will delineate areas 
(1) unsuitable for injection of any 
liquid wastes; (2) suitable and re- 
served for planned injection of high 
quality, renovated or reusable wa- 
ters; and (3) suitable for other 
effluent disposal.** 

Basically, the department has 
adopted the policy of the Environ- 
mental Protection Agency which 
recognizes the need for alternate 
disposal and storage facilities but 
recognizes the accompanying pos- 
sible pollution of water supplies 
from improper injection and the 
lack of knowledge of the fate of 
the injected wastes and the re- 
ceiving strata."* Consequently, 
“subsurface disposal or storage 
should, at no time, be authorized 
simply because it may appear to 
be the easiest and least expensive 
alternative for the waste pro- 
ducer.”*® 

Prior to development of any sub- 
surface waste injection facility, the 
department requires the following 
conditions to be assured: (1) alter- 
native means are less satisfactory 
in terms of environmental protec- 
tion; (2) pre-injection tests indi- 
cate the ultimate fate of wastes; 
(3) adequate evidence is shown 
that injection will not interfere 
with present or potential use of 
water resources; (4) the best prac- 
ticable pre-injection treatment is 
used; (5) the best design criteria 
and construction techniques are 
used; (6) adequate, continuous 
monitoring of the injection facility 


and of injected wastes is planned; 
(7) abandoned or discontinued 
wells shall be plugged.*° 

Both construction and operation 
permits are required by the de- 
partment.*! As to drainage wells, 
there can be no use of an existing 
well or sink or drilling of a new 
well for discharge of sewage or 
surface water without such _per- 
mit.** Apparently, construction and 
operation of an injection facility 
contemplates disposal of all wastes 
under different permitting author- 
ity.*% 

To obtain a construction permit 
for a test well,** the applicant files 
the application along with certain 
required engineering, geologic and 
hydrologic data with the DPC Re- 
gional Engineer.*> This data in- 
cluding the proposed preliminary 
design for the well and monitoring 
system is forwarded to and re- 
viewed by the DPC Planning 
Division prior to conference with 
the applicant and other concerned 
state and federal agencies.4® From 
this conference recommendations 
for well design, monitoring facility 
design, construction techniques, 
etc., are made and submitted back 
to the regional engineer. After re- 
ceipt of a revised preliminary de- 
sign for well and monitoring sys- 
tem by the regional engineer and 
after DPC board approval a con- 
struction permit is issued. During 
the subsequent drilling under 
supervision of U.S. Geologic Sur- 
vey and/or Department of Natural 
Resources, the results of the dril- 
ling and testing sequence narrative 
are submitted for review to DPC. 
Thereafter, at a final design con- 
ference the design for the well and 
monitoring system** are  deter- 
mined and sent to the regional 
engineer, who upon receipt of a 
revised final design layout and ap- 
plication for operation permit is- 
sues same.** 

The key to efficient, safe injec- 
tion waste disposal is the monitor- 
ing and fail-safe systems.*® The 
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ENVIRONMENTAL LAW-deep well injection 


monitoring system is composed of 
several wells at varying depths*® 
near or around the injection well 
field that sample data to evaluate 
long-term effects of the injection 
process. Such monitoring system 
must remain actively operational 
throughout the life of the injection 
well. Periodic reports are required 
by DPC as to: (1) results of moni- 
toring the volume, chemical qual- 
ity, temperature and other proper- 
ties of the injected waste; (2) 
results of continuously monitoring 
hydraulic pressures at wellhead, in 
annulus in injection aquifer, in 
lower most fresh water aquifer and 
at other required places; (3) re- 
sults of monitoring quality of wa- 
ter in fresh water aquifers at 
springs and shallow observation 
wells and in injection aquifer at 
deep observation wells near the 
injection well.®! 

If any such variable exceeds or 
falls below approved limits, there 
must be a fail-safe system with au- 
tomatic shutdown capability, with 
independent power supply and 
alternative disposal method and/or 
standby disposal well for emer- 
gencies.°? Such monitoring system 
must be supervised, operated and 
maintained by one full—time certi- 
fied operator. 


It would appear still that effi- 
cient waste disposal by means of 
deep well injection facilities de- 
pends upon many variables. Those 
agencies responsible for adminis- 
tering pollution control programs 
have recognized that deep well 
sewage or industrial waste disposal 
should and must be a temporary 
solution until such time as more 
environmentally protective mea- 
sures are discovered. These auth- 
orities recognize that the success 
of such disposal depends upon an 
accurate assessment of the geologic 
and hydrologic conditions in the 
subsurface environment. Further- 
more, there does not appear to be 
available now scientific means to 
predict prior to injection the ulti- 
mate fate of the injected waste 
respecting migration from the in- 
jection well field. Consequently, 
the most important element of the 
disposal facility is the monitoring 
system, which in turn depends 
upon use of the best equipment 
and the best personnel to maintain, 
operate and replace the facility. 

Finally, due to the difficulties of 
assessing the true location and size 
of the Boulder Zone and the un- 
certainty as to the capacity of such 
Boulder Zone, there should be cau- 
tious approach to the drilling of 
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many wells in a given location, 
since it has been shown that sig- 
nificant injection pressures can 
produce faulting, shifting of rock 
strata or salt water intrusion. If 
deep well injection is the future 
panacea for waste disposal, we 
must still write prescriptions for 
its use cautiously. 


FOOTNOTES 


?Mathew I. Kaufman, Subsurface 
Wastewater Injection, Florida, Journal of 
the Irrigation and Drainage Division, 
March 1973 presentation ASCE National 
Water Resources Engineering meeting. 
Jan. 24-28, 1972 Atlanta, Ga. 

EPA Policy on Subsurface Emplace- 
ment of Fluids by Well Injection, Ad- 
ministrator’s Decision Statement No. 5. 
United States Environmental Protection 
Agency. 

*V. E. McKelveg, Underground 
Space—An Unappraised Resource, key- 
note address, Symposium on Underground 
Waste Management and Environmental 
Implications, Dec. 6-9, 1971, Houston, 
Texas. 

‘Id. To determine the potential space 
for disposal there must be an agreed 
standard unit to measure the volume of 
space, the common physical, chemical geo- 
logic and hydrologic characteristics, the 
use as temporary or permanent, reusable 
or nonreusable. 

5A. M. Piper, “Disposal of Liquid 
Wastes By Injection Underground— 
Neither Myth Nor Millenium,” Circular 
631, U. S. Geologic Survey, 1969 Wash. 
D.C. 
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* Black, Crow and Eidsness, Inc., En- 
gineering Report for City of Sarasota, 
Florida, on Disposal of Treated Waste- 
water, May 1968 at 5-7. 

Id. 

*F. A. Kohout, H. R. Henry, “Circu- 
lation Patterns of Saline Groundwater 
Affected by Geothermal Heating As Re- 
lated to Waste Disposal,” U. S. Geo- 
logical Survey at 205, 207. 

* Id. at 207. This term originates from 
the drilling action of the bit and is 
really a misnomer because the rock does 
not consist of boulders. Instead, frac- 
tured dolomite breaks off from the roof 
and sides of the cavern and these chunks 
fall under and around the bit to produce 
very rough drilling conditions, initially 
causing difficulty and expense to the oil 
industry in Florida. 

Id. 

“Id. at 202. These are hydraulic 
pressure, geothermal effect, and salt con- 
centration. 

2 Id. Such cyclic flow mechanism is 
postulated upon field observation and 
mathematical computation by computer 
programming. 

*8 See, F. A. Kohout, New York Acad- 
emy Science Trans., Vol. 28, No. 2, 
1965, at 249-271; contra, R. O. Vernon, 
Florida Bureau Geology Information Cir- 
cular No. 70, 1970. 

**F, A. Kohout, “Ground Water Flow 
and The Geothermal Regime of the 
Floridan Plateau,” Symposium, Gulf 
Coast Assoc. Geological Socs. Trans, Vol. 
17 at 339-354. 

**Frank J. Trelease, “Liability for 
Harm from Underground Waste Dis- 
posal,” Symposium, Dec. 6, 9, 1971, 
Houston, Texas. 

State of Florida, Department of 
Pollution Control Technical Memoran- 
dum 8-12, May 23, 1972, at 1. 

*7 Id. at 4. Disposal well refers to all 
types of wells regardless of depth or 
means of waste introduction into sub- 
surface. 

1° Id. at 3. 

*° Robert Hill, “Regulation of Subsur- 
face Disposal In Texas,” Symposium, 
Dec. 6, 9, 1971, Houston, Texas. 

** Technical Memorandum 8-12, supra, 
note 16 at 5. 

Td. at 1. 

** Subsurface Wastewater 
supra, note J, at 55. 

*° Id. at 68. Some observed effects are: 
increased hydraulic heads and formation 
pressures, reversal of natural hydraulic 
gradients, increased aquifer permeability 
and transmissivity, dissolution of carbon- 
ate aquifer, neutralization of acidic 
wastes, denitrification and concentration 
of certain gases. 

*° Fla. Stat. §403.182 (1) (1971) pro- 
vides for establishment and administra- 
tion of local pollution control programs 
by counties and municipalities if there 
is compliance with the act. The en- 
abling ordinance for such program must 
be compatible with or stricter or more 
extensive than these imposed by the act. 
For example, ordinance 72-37 of Sara- 
sota County promulgated Sept. 19, 1972, 
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expressly recognizes its provisions to be 
more extensive and stringent. 

** Fla. Stat. §403.061 (1)-(27) (1971). 

*° Fla. Stat. §403.031(3) (1971) de- 
fines underground waters to include but 
not be limited to all underground waters 
passing through pores of rock or soils 
or flowing through in channels, whether 
man-made or natural. 

2° Fla. Stat. § 403.031(5) (1971) de- 
fines wastes as sewage, industrial wastes, 
and all other liquid, gaseous, solid, 
radioactive or other substances which 
may pollute or tend to pollute any waters 
of the state. 

°° Fla. Stat. §403.021 (2) (1971). 

Fla. Stat. §403.062 (1971). 

*2 See Fla. Stat. § 403.085 (1971). 

°° Frank Andrews, “Status and De- 
sign Criteria of Deep Well Injection 
Projects in Florida,” Dept. of Pollution 
Control Pamphlet. 

** Subsection 2 requires sanitary sew- 
age disposal wells operational on July 1, 
1970, to provide advanced waste treat- 
ment (AWT) by Jan. 3, 1974; sub- 
section 4 requires industrial waste dis- 
posal wells operational July 1, 1971, to 
provide secondary waste treatment by 
Jan. 1, 1973. 

“5 Fla. Stat. § 403.031(11) (1971) de- 
fines person to include the state, or 
agency or institution thereof, any munic- 
ipality, public or private corporation, 
individual, partnership, association and 
includes any officer or governing or 
managing body of any municipality, po- 
litical subdivision, or public or private 
corporation. 

86 Technical Memorandum 8-12, supra, 
note 16, at 5, 6 and 7. 

37 Td. at 8. 

Administrator's Decision Statement 
No. 5, supra. Note 2, at 2. 

°° Technical Memorandum 8-12, supra, 
note 16, at 8. The Environmental Protec- 
tion Agency policy declares further that 
since injection of wastes shall be only a 
temporary means of disposal, it shall be 
discontinued when new technology avails 
affording greater environmental protec- 
tion. 

*° Id; see supra. Note 38. 

*! Florida Administrative Code, (FAC ) 
rules of the Department of Pollution 
Control, Chapter 17-4, Section .02(4), 
(5); see also Sections .21 and .22. 

“Id. Section 17.4.27(1)(a). This 
should also include industrial wastes. 

**See, FAC 17-4.24(1)-(4). 

“The City of Sarasota for example. 

FAC 17-4.12(1)(a)(b)(c)(d). Sup- 
plement No. 1 to the Technical Memo- 
randum 8-12 also requires submission of 
a drilling and testing sequence narrative. 

** Frank Andrews, supra note 33. 

** Technical Memorandum 8-12, supra, 
note 16, at 11 requires monitoring by a 
governmental agency of movement within 
the disposal aquifer and for monitoring 
of possible migration to fresh water 
aquifers. 

*“See Technical Memorandum 8-12, 
Supp. No. 1. 

°° Frank Andrews, supra, note 33. Usu- 
ally these are the injection well, a 
standby injection well, and permanent 


injection monitoring well, and additional 
shallower monitor wells. 

* Technical Memorandum 8-12, Supp. 
No. 1. 
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Sections and 
Committees 


Administrative And 


Regulated Utilities Law 


The work of the Administrative and 
Regulated Utilities Law Committee 
has revolved primarily around four 
different subjects: 

1) the proposed new Florida Ad- 

ministrative Procedures Act; 

2) the Sunshine Law, Florida 

Statutes, Section 286.011; 

3) the question whether the com- 

mittee should have section status; 

and 

4) a review of developments in the 

law. 

In mid 1973, the Florida Law Re- 
vision Council undertook a project to 
draft a completely new Administrative 
Procedures Act, which would replace 
Chapter 120 of the Florida Statutes. 
The Administrative and Regulated 
Utilities Law Committee of The Flor- 
ida Bar was asked to sit in with the 
council in its drafting sessions and 
to assist in the drafting of the new 
law. The committee recognized that 
it could not take any official position 
in drafting the legislation. Neverthe- 
less, the individual members of the 
committee were anxious to partici- 
pate, and the consensus of the com- 
mittee was that such a law should 
not be proposed without input from 
practitioners in this area. Thus, un- 
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officially, the committee members 
have cooperated with the council by 
attending drafting sessions and dis- 
cussing the various alternatives for 
the many changes in administrative 
procedures that the council is con- 
sidering. The several drafts of the 
council have been distributed to all 
committee members and written com- 
ments thereon have been directed by 
individual members to the chairman 
of the Law Revision Council. We feel 
that the efforts of committee mem- 
bers have been helpful to the council 
in its deliberations and that the par- 
ticipation of the committee members 
has been worthwhile for the mem- 
bers in better understanding the ne- 
cessity for some changes in this area. 

We would encourage this type of 
cooperation by other committees of 
the Bar which are from time to time 
invited by the Florida Law Revision 
Council to assist in revising legisla- 
tion. A proposal strikingly similar to 
the Law Revision Council’s revamp- 
ing of administrative procedures is 
presently pending in the Governmen- 
tal Operations Committee of the Flor- 
ida House of Representatives, and our 
committee urges The Florida Bar to 
publicize the pendency of this im- 
portant legislation, which would af- 
fect many areas of the law. 

As a result of the decision of the 


Supreme Court of Florida in Canney 
v. Board of Public Instruction of 
Alachua County, 278 So. 2d 260, 
some of the committee members ex- 
pressed concern that quasi-judicial 
functions of agencies might not be 
conducted in an atmosphere con- 
ducive to impartial and dispassionate 
consideration, if such functions are 
subjected to the Government in the 
Sunshine Law. Most members felt 
that the law was intended to be ap- 
plied to the political process and that 
unbiased quasi-judicial agency delib- 
erations should be conducted by the 
agency members after a free, full and 
private, if desired by the agency 
members, discussion of the case. No 
decision was made regarding a spe- 
cific recommendation to be made, but 
R. Y. Patterson agreed to receive 
comments of the committee members, 
to conduct his own research on the 
subject, and to make a report to the 
full committee. Mr. Patterson’s final 
report should be available for the 
committee meeting at the Annual 
Meeting of The Florida Bar. 


There is general agreement among 
the committee members that the com- 
mittee should have section status. The 
persuasive regulation of business and 
the many administrative safeguards 
against unreasonable government ac- 
tion have caused a virtual explosion 
in the field of administrative law. We 
urge that consideration be given at 
the very least to assigning to the ap- 
propriate committee of the Bar the 
task of studying the question whether 
the Administrative and Regulated 
Utilities Law Committee should have 
section status. 

The committee does not have a 
newsletter, but the chairman has at- 
tempted to circulate matters of in- 
terest to all committee members. A 
newsletter probably should be in- 
stituted when the committee is ac- 
corded section status. Presently the 
committee consists of approximately 
40 members, and communications by 
correspondence have seemed adequate. 
Section status would no doubt attract 
many more members to these impor- 
tant and growing areas of the law, 
and a newsletter would be impera- 
tive. 


In the past year, we have seen sev- 
eral significant decisions touching the 
committee’s areas of the law, and we 
have attempted to compile a_ short 
statement of these as the following 
Recent Developments in Administra- 
tive and Regulated Utility Law—1973. 
It is hoped that a review of recent 
developments will be included each 
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year with the report of the committee 
(or section) so that after a period of 
years a convenient reference for those 
interested in these areas will be avail- 
able. 
WaLTER H. ALForD 
Chairman 


1973 Developments In 
Administrative And 
Regulated Utilities Law 


Keystone Water Co. v. Bevis, 278 
So. 2d 606 (Fla. 1973) 

The landmark constitutional case of 
Federal Power Comm. v. Hope Nat- 
ural Gas Co., 320 U.S. 591 (1944), 
established the “end result” doctrine. 
A court would not disturb agencies’ 
decisions in making utility rates un- 
less the “end result” was unjust and 
unreasonable. This test has received 
extensive application in states through- 
out the country, but it has been criti- 
cized as abdication by the judiciary of 
the duty to review ratemaking deci- 
sions. 

The Supreme Court of Florida has 
held that the “end result” test must 
be applied with care and cannot be 
used to justify improper methods in 
ratemaking. City of Miami v. Florida 
Public Service Commission, 208 So. 
2d 249. Now, in the Keystone Water 
Company case, the court has held 
that the Public Service Commission 
must consider the “fair value” of a 
utility’s property in fixing rates. The 
court stated: 


To ignore the “fair value” of the utility 
in setting its rates would be a denial of 
due process and tantamount to taking of 
property without just compensation, in 
violation of Keystone’s constitutional 
rights. 


We probably cannot conclude on 
the basis of this case that the com- 
mission will be required to base all 
rate decisions on a “fair value” rate 
base, but it is clear that where agency 
decisions ignore basic and compelling 
economic facts, the court will be less 
reluctant to assert its power to set 
such a decision aside. In a period of 
rapid inflation, the Keystone case will 
be encouraging to the regulated, capi- 
tal intensive utility industries. 

Canney v. Board of Public Instruction 
of Alachua Cty., 278 So. 2d 260 (Fla. 
1973) 

The court held (4-3) that even 
though the school board was acting 
in a “quasi-judicial” capacity in de- 
ciding whether to continue the sus- 
pension of a student, this did not 
make the board into a judicial body 
and, thereby, exempt from the Gov- 
ernment in the Sunshine Act. The Act 
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was violated when the board recessed 
the hearing to reach a decision. 

The majority further stated that an 
administrative body is not a part of 
the judiciary and the court could not 
promulgate rules of practice and pro- 
cedure for administrative bodies. But 
see in re: Florida Workmen's Com- 
pensation Rules of Procedure, 285 So. 
2d 601 (Fla. 1973). 

Southern Bell Tel. & Tel. v. Bevis, 
279 So. 2d 285 (1973) 

Where the company alleged that its 
rate of return was below that already 
determined by the commission to be 
the minimum fair return, it had al- 
leged a prima facie case and required 
approval of an interim rate increase 
sufficient to bring the company’s earn- 
ings within the statutory guidelines 
of a “fair, just, reasonable and suffi- 
cient” return. Florida Statutes, Sec- 
tions 364.03 and 364.14. Further, the 
commission is empowered to make the 
interim increase contingent on the out- 
come of a full hearing, and thus re- 
fundable if the hearing shows that the 
interim increase was improper. 
Askew v. Bevis, 283 So. 2d 337 
(1973). 

Under a_ statute authorizing the 
commission to give consideration to 
the efficiency, sufficiency, and ade- 
quacy of the facilities and services 
rendered in fixing rates, but providing 
that the utility shall not be denied a 
reasonable rate of return, the com- 
mission performed its duties in both 
these respects by allowing a rate in- 
crease under bond even where the 
service rendered by the company was 
demonstrably poor. By granting a rate 
increase under bond, the utility is 
given the opportunity to meet its ser- 
vice obligation, while providing the 
commission with a means of insuring 
that all such increases will achieve the 
goal of more adequate service. 

The dissent argued that for all prac- 
tical purposes the majority had re- 
ceded from United Telephone Com- 
pany of Florida v. Mayo, 215 So. 2d 
609 (Fla. 1968), and reverted to the 
rationale of Florida Telephone Corp. 
v. Carter, 70 So. 2d 508 (Fla. 1954). 
United Telephone upheld the com- 
mission in refusing to approve a rate 
increase until improvements planned 
by the company were accomplished, 
while Carter held that the commis- 
sion could not authorize an increase 
in rates and at the same time assess 
a penalty for poor service. 

In re: Florida Workmen’s Compensa- 
tion Rules of Procedure, 285 So. 2d 
601 (Fla. 1973). 

The court adopted the rules of prac- 

tice and procedure in workmen’s com- 


pensation cases submitted to it by 
the Industrial Relations Commission 
pursuant to Section 2(a), Article V, 
Constitution of Florida (1973), “The 
Supreme Court shall adopt rules for 
the practice and procedure in all 
courts . . .,” and based its decision 
on the nature of the litigation. The 
court deemed such litigation to be 
more judicial than quasi-judicial. 

By considering the nature of the 
proceeding before a quasi-judicial 
body in order to characterize it as 
judicial, the court appears to have 
departed from the rationale of the 
majority in Canney v. Board of Public 
Instruction of Alachua Cty., 278 So. 
2d 260 (Fla. 1973) and, in effect, 
accepts the rationale of the dissenting 
justices in that case. 

If the court undertakes to approve 
the rules of practice and procedure 
adopted by other agencies to govern 
quasi-judicial proceedings before such 
agencies, this matter might be con- 
sidered a far-reaching precedent, but 
reconciliation of this matter with the 
rationale of the Canney case would 
seem to indicate that the court views 
the Industrial Relations Commission 
as a unique agency and will probably 
not extend the precedent to other state 
agencies. 

Gulf Power Company v. Bevis, 289 
So. 2d 401 (Fla. 1974) 

The court held that the commission 
in its original order correctly and 
properly applied the law of the land 
by considering the new state corporate 
income tax as a cost of doing business 
and deducting it from the gross reve- 
nue of a public utility as an operating 
expense in determining the proper 
rate of return for the company. The 
disallowance of the corporate tax by 
the commission on reconsideration 
was a clear departure from the un- 
escapable requirements of law. 

The new rule adopted by the com- 
mission whereby the new tax would 
be shared between public utility in- 
vestors and consumers was not con- 
strued by the court in this case. The 
court stated that consideration of the 
rule would be determined within a 
short time in other cases now pending. 


Admiralty and 
Maritime Law 

The Admiralty and Maritime Law 
Committee of The Florida Bar has in 
the past served a most useful purpose 
by providing a forum where admir- 
alty practitioners may discuss their 
mutual problems. By allowing this 
forum for a “concourse” of areas of 
concern the committee continues to 
serve a needed purpose. This year the 
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committee was led by its Executive 
Committee, consisting of Dewey R. 
Villareal, Jr., and David Kadyk of 
Tampa, and Roland Parent and David 
Karcher of Miami. 

The general meeting at St. Peters- 
burg was well attended with repre- 
sentatives from each of Florida’s 
major ports, as well as areas con- 
cerned principally with maritime mat- 
ters relating to small boating. The 
meeting agenda consisted of discus- 
sions and proposals surrounding 
practical and procedural concepts in 
attachment of vessels in the in rem 
proceedings in the United States Dis- 
trict Court. Additionally, it was con- 
cluded that an important service 
could be provided the Bar by quar- 
terly submsisions to The Florida Bar 
Journal of admiralty topics of current 
interests, with special attention di- 
rected to recent developments. This 
project is presently underway and it 
is hoped that the articles will be of 
benefit to the Bar. 

In addition, plans have been for- 
mulated concerning the Admiralty 
Committee meeting at the annual 
convention at Walt Disney World. 
The format will consist of a discus- 
sion on recent developments, followed 
by a roundtable discussion on pro- 
cedures used in each of the districts. 
Following the annual meeting, the 
committee is attempting to commit 
itself to another “first.” We are join- 
ing forces with the International Law 
Committee for a joint luncheon on 
May 30, 1974. We hope that this is 
the first step in continued joint meet- 
ings with a committee that is closely 
akin to our committee, at least in 
some areas. 

The Admiralty Committee feels 
that this has been a good year and 
that a good basis is laid for future 
growth. 

James F. MosELey 
Chairman 


American Bar 
Association Liaison 

This committee becomes more im- 
portant each year because of the in- 
creasing breadth of the activities, 
programs, legislation and other mat- 
ters considered by the House of Dele- 
gates of the American Bar Association 
which are of interest and concern to 
The Florida Bar. 

Therefore, it becomes more im- 
portant that the liaison and communi- 
cation between the Board of Gov- 
ernors of The Florida Bar and the 
delegates from The Florida Bar to the 
American Bar Association House of 
Delegates be improved. The follow- 
ing are recommended to implement 
this: 

1. Some machinery should be es- 
tablished whereby a representative or 
representatives of The Florida Bar 
Board of Governors confers with at 
least one of The Florida Bar's ABA 
delegates prior to each ABA House of 
Delegates meeting in order to get a 
feeling or reaction as to some of the 
important matters to come before the 
House of Delegates. The representa- 
tive of the Board and of the Delegates 
could be rotated for these confer- 
ences so as not to burden the same 
persons unduly. 

2. Following each meeting of the 
ABA House of Delegates one of The 
Florida Bar’s delegates should attend 
the next Board of Governor’s meeting 
and make an oral report to the Board 
on the important actions taken by 
the House. The reporting delegate 
could be rotated so as not to burden 
the same delegate unduly. 

3. Arrangements should be made 
to have the Summary of Activities 
of each ABA House of Delegates 
meeting distributed to each member 
of the Board of Governors promptly 
after such summary has been released 
by the ABA. 

Some of the above recommenda- 
tions have already been utilized to 
some degree. 

Perhaps an initial conference at an 
early date between representatives of 
the Board of Governors and The Flor- 
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ida Bar Delegates to discuss the im- 
plementation would be in order. 
There will be other things that can 
be done to further implement such 
liaison, but the above recommenda- 
tions would appear to have the first 
priority. 
FLETCHER G. 
Chairman 


Arbitration Of Fee Disputes 

This committee was created to 
develop a fee arbitration program for 
use throughout the State of Florida. 

As the first order of business, the 
committee set about collecting and 
reviewing all available literature on 
the arbitration of fee disputes. We 
found the following useful materials. 

A. Tentative Report of the Special 
Committee on Resolution of Fee Dis- 
putes, Section of Bar Activities, Ameri- 
can Bar Association. (The ABA Re- 
port) 

B. Regulations and procedures of 
fee arbitration plans proposed or 
adopted by the following bar associa- 
tions: 

1. Dade County Bar Association 
(Florida) 

2. Hillsborough Bar Association 
(Florida ) 

3. Philadelphia Bar Association 
(Pennsylvania) 

4. Hennepin County Bar Association 
(Minnesota ) 

5. Alaska State Bar 

The ABA Report was of special 
interest because of its comprehensive 
and incisive analysis of the problems 
associated with bar-sponsored arbitra- 
tion programs. We note that the ABA 
Report pays special attention to the 
public relations implications of vol- 
untary programs which can be frus- 
trated by the refusal of the attorney 
involved to submit to arbitration. On 
the other hand, the ABA Report was 
sensitive to the use of grievance 
machinery to resolve fee matters and 
to compulsory proceedings that deny 
the lawyer the right to try the issue 
before a court of competent jurisdic- 
tion. 

With these important guideposts in 
mind, the committee reviewed the 
plans proposed or adopted by the sev- 
eral bar associations. The essential 
feature of each is as follows: 

PLAN I (Dade, Hillsborough 
Counties, Florida) 

Petition initiated by client may pro- 
ceed only on agreement of both 
parties to submit to binding arbitra- 
tration. No authority of panel to 
entertain disputes involving ethical 
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considerations. Panel is comprised of 
members of the sponsoring local bar 
association. 

PLAN II (Philadelphia Bar) 
Petition initiated by client may pro- 
ceed to advisory opinion on panel 
without agreement of attorney in dis- 
putes involving not more than $2,500. 
No authority of panel to entertain 
disputes involving ethical considera- 
tions. Panel is comprised of members 
of the sponsoring local bar associa- 
tion. 

PLAN III 
Minnesota ) 
Petition initiated by client may pro- 
ceed to determination without agree- 
ment of attorney. The panel is bound 
to support its determination in any 
subsequent proceeding to resist col- 
lection of excessive fees or to recoup 
overpayment. No authority of panel to 
entertain disputes involving ethical 
considerations. Nonlawyers comprise 
2/3 of panel. 

PLAN IV (Alaska State Bar) 
Petition initiated by client proceeds 
to binding determination having force 
of judgment with or without agree- 
ment of attorney. No authority of 
panel to entertain disputes involving 
ethical considerations. Panel com- 
prised entirely of members of state 
bar. 

Clearly, none of the preceding 
satisfactorily fulfill the criteria sug- 
gested by the ABA Report. Accord- 
ingly, the committee devised the fol- 
lowing alternative: 

PLAN V 
Petition initiated by client may pro- 
ceed to determination without agree- 
ment of attorney. Panel is bound to 
support its determination in any sub- 
sequent proceeding. Panel is com- 
prised of circuit grievance committees 
sitting as the Arbitration Committee. 
If during the course of any arbitration 
proceedings it appears that a violation 
of the Code of Professional Respon- 
sibility has occurred, or during the 
course of any disciplinary proceed- 
ing it appears that there is a fee dis- 
pute, the panel may hear the matter 
both as a fee dispute and grievance 
proceeding under the Integration Rule. 

There are vast philosophical differ- 
ences between the various plans. 
Each has its attractions depending 
upon one’s point of view. A poll of 
the committee membership produced 
seven votes for Plan V, six for Plan I 
and one vote each for Plans III and 
IV. 

In order to develop a fee arbitra- 
tion program the committee first must 
have an expression of policy by the 


(Hennepin County, 
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Board of Governors as to the general 
form of plan to be implemented. 
GENE EssNER 
Chairman 


CATV 


The chairman sent out advices to 
the rather large membership of the 
CATV Committee on August 17, 
1973, outlining the functions and 
responsibilities of the commitee, ask- 
ing for the views and recommenda- 
tions of each member, and calling a 
meeting in St. Petersburg on Friday, 
November 16, 1973. 

Another general letter was sent to 
the committee members prior to the 
St. Petersburg meeting, and the com- 
mittee met. 

Present were the chairman, Vice- 
Chairman Varn, and Messrs. Fowler, 
Hawes, Horkan, Moore, Perry, Port- 
ley, Small and Trapnell. 

After a full, invigorating and in- 
formative discussion, the following 
action was taken at St. Petersburg: 

1. John Trapnell and Mike Small 
were designated to work out a CATV 
seminar at the annual meeting. 

2. Peter Portley agreed to look 
into and let the committee have his 
recommendations on the use of CATV 
in educational and other uses by The 
Florida Bar, which he did. 

3. Mike Small and John Perry 
agreed to and did send out to the 
members of the committee CATV 
franchises or ordinances from Palm 
Beach County with comments thereon; 
Mark Fowler agreed to and did send 
from his Washington office various 
model CATV franchises; and Vice- 
Chairman Varn agreed to and did 
mail out to the members of the com- 
mittee summary of the issues con- 
sidered by the Federal-State Advisory 
Committee on CATV. 

The chairman sent out another gen- 
eral letter informing all members of 
the actions taken at the St. Peters- 
burg meeting and asking for com- 
ments and suggestions. 

Thereafter, after considerable cor- 
respondence and discussion, a CATV 
seminar was set up for the Disney 
World Florida Bar Convention at 
2:30 p.m., Thursday, May 30, 1974. 
John Trapnell will introduce the 
speakers, who will be Arthur A. And- 
erson, New York City lawyer, who 
will speak on “Regulation of CATV,” 
and Stu Feldstein, general counsel, 
National CATV Association, Wash- 
ington, D.C., who will speak on “Re- 
cent Legal Developments in CATV.” 
There will also be reports and a gen- 


eral discussion of the activities of the 
committee. 

An invitation is extended to all who 
are interested in CATV to attend the 
seminar at Disney World. 

Harotp B. WaHL 
Chairman 


Clients’ Security Fund 


The Clients’ Security Fund Com- 
mittee during this past year has en- 
gaged in its regular two functions— 
to investigate all claims made to the 
fund and forward its recommenda- 
tions to the Board of Governors re- 
garding payment of said claims, and 
to study possible changes in the rules 
and regulations of the fund. 


During 1973 and up to this date, 
we have received 18 applications for 
relief totalling $61,476. In addition, 
there were a number of pending 
claims previously filed. The commit- 
tee recommended to the Board of 
Governors disapproval of 10 pending 
claims totalling $41,591, and ap- 
proval of three pending claims total- 
ling $20,396, with payments of 


$11,782. We also recommended ad- 
ditional payments on old claims total- 
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ling $38,599, on 17 claims totalling 
$223,572, of which $51,000 has pre- 
viously been paid. 

At the March 1974 meeting of the 
Board of Governors of The Florida 
Bar, at which time the above recom- 
mendations of this committee were 
submitted, payment of all of these 
claims was deferred and a special 
committee of the Board, headed by 
Lee Jay Colling, and including Ed- 
ward J. Atkins and Drayton Farr, was 
appointed to conduct a full review of 
the Clients Security Fund program 
and philosophies, and to report its 
recommendations back to the April 
1974 meeting of the Board. That 
special committee has submitted to 
our committee a number of inquiries, 
and our recommendations have gone 
forward to the special committee. 
Action will probably be taken on 
these matters on our recommenda- 
tions at the April meeting. The min- 
utes of the April Board meeting and 
a special report by the committee will 
probably reflect the final action taken 
by the Board of Governors on the 
recommendations of its special com- 
mittee and this committee. 


It may be a matter of interest to 
the Bar to know that there are now 
funds in 42 states. 


This committee is of the firm opin- 
ion that The Florida Bar program 
for a Clients’ Security Fund is one 
of the greatest programs of The Flor- 
ida Bar. It represents positive and 
affimative action by the Bar to accept 
its responsibility for the few delin- 
quent members who cause financial 
losses to their clients by defalcation 
of trust funds. We believe that this 
program should be continued and 
amplified as a very worthwhile service 
to the public and as a great step for- 
ward in improving the image of the 
Bar. 


Harry ZUKERNICK 
Chairman 
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Court Rules Steering 


The Florida Bar Court Rules Com- 
mittees were reorganized by President 
Hadlow in June of 1973. The old 
Court Rules Committee was abolished 
and substituted in its place was a 
Court Rules Steering Committee com- 
posed of your chairman and the chair- 
men of each of the subcommittees for 
civil, criminal, probate, juvenile and 
appellate rules respectively, with then 
Justice Adkins of the Supreme Court 
serving as direct liaison from the 
court. 

Your Steering Committee met with 
Justice Adkins on July 27, 1973, and 
established general policies for opera- 
tion of the subcommittees and _pro- 
mulgation of rules. On March 13, 
1974, the Steering Committee met 
again to evaluate the activities of the 
subcommittees and confer with now 
Chief Justice Adkins and _ Justice 
Dekle, who will provide liaison from 
the court henceforth. 

The Steering Committee has deter- 
mined to continue under the rule- 
making procedures set forth in July 
of 1972 (in re Rules of Court, 276 
So. 2d 467 (Fla. 1972)). 

It is the policy of the Court Rules 
Steering Committee to implement 
these procedures as follows: 

1. Propose rule changes from the 
Bench and Bar including proposals to 
or from the Supreme Court for for- 
warding to the appropriate subcom- 
mittee through the chairman of the 
Steering Committee. 

2. The appropriate rules subcom- 
mittee, after considering proposals for 
new rules within their jurisdiction, 
will hold all proposals approved by 
them for submission to the Steering 
Committee on or before October 15, 
1975, unless a determination is made 
that a particular rule change is an 
emergency and should be adopted 
prior to that time. 

3. The Florida Court Rules Steer- 
ing Committee will submit the reports 
of its subcommittees to The Florida 
Bar or Board of Governors on or be- 
fore January 1, 1976. It will not be 
the function of the Steering Commit- 
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tee to attempt to second-guess or 
rewrite the rules proposed by sub- 
committees. Any objections or recom- 
mendations by the Steering Com- 
mitee will be referred back to the 
subcommittee for consideration and 
revision. 

4. The Florida Bar or Board of 
Governors must submit its recom- 
mendations based on the proposals 
forwarded by the Steering Committee 
to the Supreme Court of Florida on 
or before April 1, 1976. It is the in- 
tent of the Steering Committee to 
advocate the proposals of its sub- 
committees before the Board of Gov- 
ernors in an attempt to prevent 
revisions of the proposed rules by the 
Board of Governors unless such re- 
visions are reviewed by the appropri- 
ate subcommittee. 

5. The Supreme Court will hold 
hearings on the proposed rule changes 
submitted by the Board of Governors 
in May or June of 1976 and such new 
rules as are adopted will take effect 
January 1, 1977. 

It is the policy of your Court Rules 
Steering Committee and its subcom- 
mittees that rule changes be made 
only when essential for the advance- 
ment of speed, economy and justice 
in the courts and that every effort be 
made to avoid unnecessary changes. 

Wherever possible, subcommittees 
will invite proponents of proposed 
rule changes to attend subcommittee 
meetings at which their proposal will 
be under consideration. 

It is appropriate at this point to 
summarize the activities of the Court 
Rule subcommittees during the past 
year: 

Civil Court Rules Subcommittee, 
chaired by Robert C. Scott, has met 
on three occasions and plans another 
meeting prior to June 1974. They 
have an extensive agenda under con- 
sideration, most of which are not 
currently considered of an emergency 
nature. This has always been a very 
active subcommittee and the civil 
rules are in a constant state of dis- 
cussion and change. Particular items 
under consideration include elimina- 
tion of the requirement for a reply to 
affirmative defenses; elimination of 
the requirement for filing of interrog- 
atories in the court file until they are 
answered; establishment of a require- 
ment that a motion for summary 
judgment state the grounds therefor; 
and establishment of a requirement 
that a judgment in a nonjury case in- 
clude findings of fact and conclusions 
of law. 

Criminal Rules Subcommittee, 
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chaired by the Honorable Everett R. 
Richardson, Circuit Judge, has several 
requests of a nonemergency nature 
under consideration and will meet 
again at the Bar Convention May 30, 
1974. 

Probate and Guardianship Rules 
Subcommittee, chaired by William J. 
Oven, Jr., has met once during the 
year and plans another meeting dur- 
ing the Bar Convention in May. The 
subcommittee is considering a set of 
standard forms, but is deferring any 
definite action on rules until a deter- 
mination is made as to legislative 
adoption of the Uniform Probate 
Code. 

Juvenile Court Rules Subcommit- 
tee, chaired by the Honorable O. D. 
Howell, Circuit Judge, has conducted 
five work sessions during the year and 
undertaken a complete revision of the 
transition rules previously adopted 
by the Supreme Court. The subcom- 
mitee hopes to have recommendations 
for formal adoption of complete and 
final juvenile rules by June of 1974. 
This subcommittee has the most im- 
mediate and difficult task of all the 
various rules subcommittees and they 
have addressed themselves to the 
work with vigorous and expert atten- 
tion. 

Appellate Rules Subcommittee, 
chaired by William Wiltshire, met 
several times during the year and 
plans another meeting prior to June 
of 1974. There are several specific 
proposals for changes in the appellate 
rules which may be recommended as 
emergencies and the subcommittee is 
looking toward a general overhaul of 
the appellate rules for recommenda- 
tion to the Supreme Court in 1976. 

James C, RinaMan, Jr. 
Chairman 


Disciplinary Procedure 


The Disciplinary Procedure Com- 
mittee in 1973 began its labors by the 


correlation and evaluation of | staff 
recommendations carried over from 
the preceding year, together with the 
items which the president and the 
Board assigned to us for specific 
study. The first meeting of the com- 
mittee formally convened during the 
July meeting of the Board of Gover- 
nors. At this time the committee rec- 
ommended funding for additional 
personnel in the Grievance Depart- 
ment in the amount of $20,000. This 
culminated in latter personnel actions 
which authorized the employment of 
one graduating law student to serve 
as an assistant staff counsel in the 
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Tallahassee office upon admission to 
the Bar, increasing staff counsel's 
authorized use of law students from 
two to four, each of whom work 
20 hours per week, and authorization 
of a part-time assistant staff counsel 
in Jacksonville for 300 hours work. 
The Jacksonville counsel was ap- 
proved for 200 hours work as Bar 
counsel on one particularly difficult 
prosecution and 100 hours of work 
on a three-month pilot program to 
test the effectiveness of hiring part- 
time staff counsel in various areas of 
the state. The pilot program will con- 
clude on June 30, 1974, with a report 
and recommendations to the Board. 

The primary work of the commit- 
tee during its year was directed at 
study and review of disciplinary rules 
with a view to recommending desir- 
able changes to the Board of Gov- 
ernors for submission to the Court. 

The committee met in Orlando on 
August 23 and again in Tampa on 
October 12, with a final meeting in 
St. Petersburg on November 15, all 
of which were devoted to formulation 
and recommendation of disciplinary 
rule changes and especially those 
relating to confidentiality. The Tampa 
meeting was open to the press and all 
members of the Bar expressing an 
interest in the subect of confiden- 
tiality. Materials relating to the sub- 
ject under discussion were supplied 
to the reporters present and a great 
deal of interest and constructive un- 
derstanding came from their atten- 
dance. 

The committee efforts as directed 
by and recommended to the Board 
of Governors following our St. Peters- 
burg open meeting on this subject 
resulted in the submission of a pro- 
posed rule change petition to the 
Supreme Court in January 1974. That 
petition contains major recommenda- 
tions concerning the confidentiality of 
disciplinary proceedings and a number 
of “housekeeping” changes intended 
to improve procedures. As of the date 
of this report, the court has not ruled 
on the petition. 

As chairman of this committee, I 
would like to express my appreciation 
to the members who so faithfully 
gave of their time and to the staff of 
The Florida Bar who carried the true 
burden of this committee’s work. 

Howarp P. Rives 
Chairman 
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Dues Structure 


Our president, Earl Hadlow, man- 
dated the Dues Structure Committee 
to review and make recommendations 
pertaining to the present status of the 
entire dues structure of The Florida 
Bar in order to evaluate whether or 
not our present system was ade- 
quately meeting the needs of our Bar 
and its composite members. 

The committee was comprised of 
approximately 18 members, six of 
whom were nonresident members of 
The Florida Bar. In addition, Presi- 
dent Earl Hadlow and President-elect 
Jim Urban, Marshall Cassedy, the 
executive director, and John Rooks, 
the business manager of The Florida 
Bar, were ex-officio members of said 
committee, and all of them attended 
virtually every meeting. 

The committee met in Tampa on 
September 28, 1973, November 16, 
1973, and February 14, 1974. All of 
the meetings were for one day dura- 
tion and a great deal of active dis- 
cussion ensued pertaining to the 
decisions and recommendations of the 
committee. Although the nonresident 
members of the committee were un- 
able to attend, they were provided 
notice of all meetings as well as copies 
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of minutes, and did express their 
views by written communication on 
numerous occasions. 

The final recommendations of the 
committee were completed by the 
close of the last meeting, on February 
14, 1974, and a report thereof by 
your chairman was made to the Board 
of Governors at its March meeting 
in Key West. The recommendations 
of the committee were as follows: 

1. Due to the substantial and spi- 
raling inflationary process, as well as 
the need to meet the requirements 
of a growing and viable state bar 
association, the committee recom- 
mended to the Board of Governors 
that the Integration Rule be amended 
to set the maximum amount of dues 
at $100 per year; that the Board of 
Governors ‘should then determine and 
set the exact amount of dues required 
for each year, based upon the fiscal 
needs of the Bar up to, but not to 
exceed, said $100, which would then 
be presented to the membership for 
approval at the annual meeting. This 
proposal in essence suggested a ceil- 
ing within which the Budget Com- 
mittee and the Board of Governors 
could work with, and at the same 
time, provide them with flexibility to 
recommend a dues structure that 
would meet the needs of the Bar 
based upon prudent fiscal analysis 
and review. 

2. The committee also recom- 
mended that the classification for 
military members as currently pro- 
vided for in our present dues struc- 
ture be deleted, inasmuch as the 
actual need to classify military per- 
sonnel, in the opinion of the com- 
mittee, no longer exists. 

3. Lengthy and serious considera- 
tion was given by the committee to 
the question of classification of non- 
resident members of The Florida Bar. 
This particular topic by far consumed 
the largest amount of time and effort 
undertaken by the committee. The 
committee sponsored a poll of the 
nonresident membership of The Flor- 
ida Bar. The poll, when evaluated, 
was not conclusive as to whether or 
not the nonresident members were in 
favor of a modification of their dues 
structure, if there had to be any 
change or modification in the benefits 
which they presently receive as full 
dues paying members of The Florida 
Bar. 
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Because of the unique import and 
gravity of the question involved, it 
was recommended by the committee 
that the question of classificaion of 
nonresident members as to payment 
of dues be submitted to The Board of 
Governors for debate and _ review, 
with the further proviso that in the 
event the Board of Governors would 
approve a classification for nonresi- 
dent members, then it was recom- 
mended that the following classifica- 
tion apply to said members: 


That nonresident members of The Flor- 
ida Bar be given the option of paying 
the full dues assessed to all other mem- 
bers of said Bar, with all the rights and 
privileges attendant thereto, or in the 
alternative, and at the option of said 
nonresident member, he or she would 
pay dues equivalent to  two-thrids 
(66 2/3% ) of the current dues charged 
each year. In consideration for said re- 
duction, said nonresident member would 
continue to receive The Florida Bar 
Journal and Bar directory, but that all 
other benefits, including the right to 
vote, would be waived. 

Further that a nonresident member 
electing to pay the reduced dues would 
receive a particular designation of mem- 
bership, to be determined either by this 
committee or such other duly authorized 
body as the Board of Governors should 
desire, an example of which, would be 
either associate member, nonresident 
member or the like. 

At the conclusion of our final meet- 
ing, the committee resolved that it 
had completed its appointed task and 
would meet no further unless re- 
quested to do so by the president of 
The Florida Bar or the Board of Gov- 
ernors. 


L. Davin SHEAR 
Chairman 


Economics Of Law Practice 


The Economics of Law Practice 
Committee has concluded another 
active year. The committee met on 
September 14, 1973, in Miami; Nov- 
ember 16, 1973, in St. Petersburg; 
March 15, 1974, in Orlando; and has 
scheduled the final meeting for May 
30, 1974, at Disney World in connec- 
tion with the annual convention. The 
major portion of the committee’s work 
is done through subcommittees, and 
the following is a brief resume of this 
year's activities: 

Fee Considerations: This subcom- 
mittee was chaired by Francis E. 
Pierce, Jr., of Orlando, and is in the 
process of preparing an economics 
handbook, which will not only ad- 
vise lawyers as to the economics fac- 
tors to be considered in the practice 


of law and operation of a law office, 
but will also indicate common pro- 
cedures and tasks employed in the 
performance of various legal services. 
It is the hope of the committee that 
this publication will enable Florida 
lawyers to handle their practices and 
manage their offices more efficiently, 
and also serve as guidelines for an 
accurate estimate of the time and 
procedures involved in the handling 
of legal matters which might be 
otherwise unfamiliar to them. 


Financing of Legal Services: This 
subcommittee was chaired by Dario ]. 
Icardi of Winter Park, and is at- 
tempting to implement a pilot pro- 
gram which would allow the use of 
BankAmericard financing for legal 
services. This would hopefully enable 
clients who have established credit 
with BankAmericard to use that fi- 
nancing procedure for the payment 
of small legal fees. 


Office Machine Technology: This 
subcommittee is chaired by Walter 
Taylor Moore III of Tallahassee and 
periodically reviews new develop- 
ments in office equipment with a 
view towards use in the law office. As 
items of extreme interest are noted, 
they are brought to the attention of 
the committee and The Florida Bar 
through appropriate channels. 


Continuing Legal Education: This 
subcommittee has been chaired by 
James H. Carroll of Fort Lauderdale 
and Roland Fox of Clearwater and 
is charged with the responsibility of 
disseminating economics information 
among the members of The Florida 
Bar. In addition to showing econom- 
ics films and presentations before 
local bar associations the subcommit- 
tee is planning an economics seminar 
for the winter of 1974. 


Florida Bar Journal: Subcommittee 
Chairman Rohan Kelley of Fort Lau- 
derdale has coordinated the monthly 
articles which appear in The Florida 
Bar Journal under the title “Econom- 
ics and You.” These articles cover a 
wide range of economics topics, writ- 
ten by members of the committee and 
leading experts throughout the coun- 
try. 

Legal Paraprofessionals: This sub- 
committee has been chaired by Harry 
A. Payton of Miami, who works in 
close coordination with The Florida 
Bar's Committee on Lega! Assistants. 
Although the Legal Assistants Com- 
mittee is charged with the overall 
responsibility in this area, our sub- 
committee acts as liaison with them, 
in order to coordinate and solidify 
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current economic thinking in these 
areas. 

Human Technology: This is a new 
subcommittee chaired by Owen Rice, 
Jr., of Tampa. Since in excess of 80% 
of money spent in the operation of a 
law office is personnel expenses, this 
subcommittee is concerned with con- 
siderations and guidelines affecting 
partners, associates and employees, 
both in their motivation and_per- 
formance of their day-to-day activities. 

Judicial Liaison: This is another 
new subcommittee chaired by Bar- 
rett M. Rothenberg of Miami, and is 
charged with creating a source of in- 
formation for members of the judi- 
ciary, relative to the economic factors 
which affect the practice of law and 
operation of law offices. 

Project of Counsel: This is a new 
undertaking of the committee chaired 
by Harry A. Payton of Miami. The 
committee’s purpose is to create, de- 
fine, and locate a man-power pool 
consisting of retired and/or semi- 
retired attorneys, who may or may 
not be members of The Florida Bar. 
Thereafter, it is the hope of the com- 
mittee that it will be able to coordi- 
nate the placement of this talent, with 
lawyers and law firms who desire 
part-time or specialized help, at a 
moderate billable rate, thereby pro- 
viding both employment for attorneys 
and a more economical means of 
furnishing legal services in specialized 
areas. 

All of the foregoing subcommittees 
represent on-going projects, which will 
be carried on in 1974-75. We wel- 
come the assistance and participation 
of any members of The Florida Bar 
who are interested in the economics 
of law and suggest that they make 
application for membership in the 
committee for the coming year. I 
think it is apparent from the nature 
and extent of the committee’s projects 
that none of this could have been ac- 
complished without the dedication 
and participation of all of the various 
subcommittee chairmen and commit- 
tee members. As outgoing chairman, 
I would like to take this opportunity 
to publicly thank each and every 
member of the committee, and give 
my special thanks to Joseph W. Brad- 
ham, Jr., of St. Petersburg, the com- 
mittee’s past chairman; Francis E. 
Pierce, Jr., of Orlando, and Harry A. 
Payton, of Miami, who served as this 
year’s vice-chairmen; and Edward I. 
Lack of Miami, who served as secre- 
tary. 


SAMUEL S. SMITH 
Chairman 
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Eminent Domain 


Members of the Eminent Domain 
Committee in all areas of the state 
have actively participated in the 
various projects of the committee 
during the past year. Some of the 
activities in which members of the 
committee have participated are illus- 
trated below. 

1. The Florida Bar Convention. 
Julius L. Sackman, Albany and New 
York City, New York, present author 
of Nichols on Eminent Domain, has 
agreed to speak to the members of 
the committee, and other interested 
members of The Florida Bar, at the 
annual convention in May at Walt 
Disney World. David Foerster, Jack- 
sonville, Leon Black, Miami, Toby 
Brigham, Miami, and James Richard- 
son, Tallahassee, have agreed to par- 
ticipate in a panel discussion with 
Mr. Sackman following his presenta- 
tion with regard to developments in 
the field of eminent domain in Flor- 
ida. 

2. Standard Jury Instructions. The 
subcommittee which was appointed 
last year to develop standard jury 
instructions completed its work. 
Copies of the proposed standard jury 
instructions were mailed to all mem- 
bers of the committee. At the General 
Meeting of Committees and Sections 
of The Florida Bar in November in 
St. Petersburg, the members of the 
committee present discussed the pro- 
posed jury instructions and deter- 
mined to not recommend adoption 
of standard jury instructions in the 
field of eminent domain to the Board 
of Governors. 

3. Public Relations. During the 
year, a number of newspaper articles 
appeared in different areas of the 
state discussing the present legislation 
which provides for attorneys’ fees in 
eminent domain proceedings. A num- 
ber of the committee members were 


instrumental in meeting with mem- 
bers of the press and other public 
media and in providing factual in- 
formation and data which resulted in 
a fairer understanding of the present 
system of assessing attormeys’ fees. 
This understanding was reflected in 
subsequent articles written and pre- 
sented on the subject. 

4. Legislation. The members of the 
committee considered a number of 
bills filed with the Florida Legisla- 
ture relating to the field of eminent 
domain, including: 

a) Senate Bill 14—Empowering 
the Department of Natural Resources 
to exercise the right of eminent 
demain. 

b) House Bill 2403—Providing for 
the offset of enhancement regardless 
of whether the benefit accruing to land 
remaining after condemnation is gen- 
eral or special. 

c) House Bill 2410—Empowering 
the Division of Recreation and Parks 
to exercise the power of eminent 
domain for recreational purposes. 

d) Senate Bill 122—Providing that 
when the power of eminent domain 
is exercised to acquire homestead 
property, the owner must be given 
written notice prior to passage of the 
resolution of condemnation by the 
condemning authority. 

Sipney A. STusss, JR. 
Chairman 


Environmental Law 


There have been three principal 
areas of activity by the 1973-74 
Environmental Law Committee to 
date. 

AREA I: Regular monthly articles 
have been submitted by committee 
members to the Bar Journal for pub- 
lication under the monthly byline: 
“Environmental Law Notes.” Some of 
the articles have been simply com- 
posite reports, while others have been 
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somewhat scholarly and focused on a 
particular aspect of environmental 
law. It is our hope that this regular 
feature can become a permanent part 
of the Bar Journal. 

AREA II: Regional seminars have 
been planned, for the benefit of prin- 
cipally the attorneys from smaller 
counties and cities who might not 
otherwise have an opportunity to 
come in contact with the new envi- 
ronmental legislation (such as Ch. 
380, F.S.) and who might benefit 
from a familiarity with the legisla- 
tion. To date, the first such seminar 
has been held, under the auspices of 
Committee Vice-Chairman Guy Em- 
erich of Punta Gorda. 

AREA III: We are in the process 
of assembling a looseleaf notebook 
that hopefully will contain references 
to and descriptions of most of the 
federal and Florida legislation and 
administrative rulings governing en- 
vironmental law. This notebook, we 
hope, might eventually serve as a 
“central clearing house” for attorneys 
who need a reference to statutes or 
rulings that might affect particular 
problems that they are handling. 


In addition, the committee planned 
a second general meeting for late 
March to hear presentations from 
speakers pro and con regarding the 
anticipated Wetlands Legislation. 


Jerry W. GERDE 
Chairman 


International Law 


This was a most active year for the 
members of the International Law 
Committee. More members than ever 
before participated in committee ac- 
tivities and the number of members 
again increased, as it has over the 
past several years. This is due pri- 
marily to an increase in awareness by 
members of The Florida Bar of Flor- 
ida’s emerging importance as an in- 
ternational business and_transporta- 
tion center. 


Committee activity began with a 
well attended meeting in June 1973, 
at the annual convention in Holly- 
wood Beach, where it was announced 
that over 50 members had joined the 
committee for the coming year. Vice 
Chairman John Schulte, Morris Pro- 
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enza and Steve Zack contributed to 
the organization and planning of the 
meeting. A luncheon was held at 
which the committee was addressed 
by a_ well-known Latin American 


news commentator. Following the 
meeting, a seminar and panel discus- 
sion was conducted on “Europe and 
the Common Market.” Appearing as a 
guest of the committee and leading 
the discussion was Edward F. Far- 
rell, of Farrell and Castello, Madrid, 
Spain, U.S. lawyer practicing in Eu- 
rope. Dean Maloney of the University 
of Florida and Professor Alan Swan 
of the University of Miami com- 
mented on Mr. Farrell’s address and 
otherwise contributed to the program. 

During the year, several committce 
members acted as liaison to various 
international organizations as follows: 
the Florida Colombian Alliance— 
William Nelson; The Inter-American 
Bar Association—Burton Landy; The 
International Bar Association—Mar- 
shall Langer; The American Society 
of International Law—Raphael Ben- 
itez; The World Peace Through Law 
Center—John Bierley. Vice-Chairman 
John Schulte represented the com- 
mittee at the Tallahassee meeting of 
committee chairmen. 

In December, Bob Hendry, as- 
sisted by John Williamson, organized 
a winter meeting of the committee in 
Haiti. The first evening was spent 
meeting with several attorneys from 
Port-Au-Prince. The next morning a 
seminar was very graciously hosted 
at the Habitacion Le Clere by Allan 
Milman, a U.S. businessman with ex- 
tensive experience in Haiti. Mr. Mil- 
man spent an entire morning dis- 
cussing approaches to doing business 
in Haiti and the Caribbean. Haitian 
attorneys Georges and Pierre Talley- 
rand are particularly remembered for 
their contributions to this winter 
meeting. 

In March, the 7th Inter-American 
Lawyer Exchange Program was held 
in Tegucigalpa, Honduras. This was 
by most accounts the finest program 
held to-date from the standpoint of 
response in the country. The chair- 
man this year was Jake Dyal, assisted 
by Morris Proenza, Mike Gordon, Roy 
Hunt, Sam Allgood, and Jack Bierley. 
The program began with an excellent 
reception by the attorneys of the City 
of San Pedro Sula, wherein all of the 
visiting Florida lawyers were made 
honorary members of their local bar 
association. In Tegucigalpa, the cap- 
ital city, a three-day short course was 
conducted relating to practical as- 
pects of international law as they 


might particularly relate to Honduras, 
Florida, and the Central American 
Common Market. A _ simultaneous 
seminar for nonEnglish speaking 
Honduran attorneys was conducted at 
a different location in the city. In- 
structors for this program were com- 
mittee members Richard Harrison, 
Jake Dyal, Roy Hunt, Guillermo Mas- 
caro, and Morris Proenza. Of partic- 
ular assistance to the commitee in 
its planning and execution of the 
program were Lic. Jacobo Goldstein, 
Minister of Tourism, and_ Eliseo 
Perez, president of the Honduran 
Bar Association. On the fifth day of 
the program, U.S. Ambassador San- 
chez addressed the group, and U.S. 
Deputy Chief of Mission Robert 
Davis conducted an excellent morn- 
ing briefing giving us all much in- 
sight into Honduras’ political and 
economic structure. Over 70 Flor- 
idians attended the program this year, 
together with guest attorneys from 
New York and Chicago. 

A signal accomplishment of the 
Honduran program was the joint an- 
nouncement by representatives of the 
Honduran and The Florida Bar of a 
reciprocal scholarship program to be- 
gin in the fall of 1974, wherein the 
Honduran Bar is awarding a scholar- 
ship to a Florida law student to at- 
tend school for a quarter in Hon- 
duras. A reciprocal program for one 
or more Honduran students (depend- 
ing on U.S. law school participation) 
is being offered by the International 
Law Committee. Sam Allgood has 
been appointed as chairman of the 
committee to organize this effort on 
behalf of The Florida Bar. He will be 
assisted by Robert Hendry and Jim 
Weck. 

Our program at the forthcoming 
Florida Bar Convention calls for a 
joint luncheon with the Admiralty 
and Maritime Law Committee. Louis 
Stinson is coordinating this function. 

In late July of 1974, the Interna- 
tional Law Committee will cosponsor 
a seminar at the Escuela Libre de 
Derecho in Mexico City (one of the 
finest Mexican law schools), along 
with the University of Houston Law 
School and the University of Florida 
College of Law. Professor Michael 
Gordon of the latter university and a 
representative member of our com- 
mittee, with the assistance of com- 
mittee member Jim Wershow, will 
coordinate our committee’s participa- 
tion in the program. 

During the past year, The Florida 
Bar was well represented at several 
international meetings by members of 
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the committee to include the follow- 
ing. 

The International Bar Association, 

The Inter American Bar Associa- 
tion 

The International Law Section of 
the ABA 


The World Peace Through Law 
Conference 


The International Bar Association 


The American Society of Interna- 
tional Law 


The International Fiscal Association 
Appearances were made before edu- 
cational groups to explain the activ- 
ities of Florida lawyers in the inter- 
national area and to promote the 
international cultural and economic 
development of the State of Florida. 

Joun C, Brertey 
Chairman 


Judicial Administration, 
Selection and Tenure 


The committee met on March 30 
and discussed financial disclosure by 
judicial nominees under consideration 
by judicial nominating commissions. 
The committee agreed that financial 
disclosure should apply to all public 
officials, not just judicial; and that 
financial disclosure could be required 
following the Judicial Code of Ethics. 

Davisson Dunlap gave a report as 
to discipline of municipal judges 
and the lack of any procedure to 
handle discipline. The committee ap- 
proved the drafting of enabling legis- 
lation to empower municipalities to 
adopt a standard ordinance to create 
a board appointed by the city coun- 
cil made up of five members with 
right of appeal to the appropriate 


circuit court. 


HB 2786 proposed by Rep. Charles 
Papy, which creates a cost of living 
index that would apply to judicial 
compensation, was discussed and the 
committee voted this bill be recom- 
mended to the Board of Governors 
for support of The Florida Bar in the 
legislature. 

Discussion was held concerning the 
method by which budgets of the var- 
ious district courts of appeal have to 
be individually proposed to the Bud- 
get Commission. The committee voted 
to recommend to the Board of Gov- 
ernors that budgeting for the District 
courts of appeal be handled through 
the Florida Supreme Court in the 
spirit of Article V of the Florida Con- 
stitution. 

Delays in trial and appellate deci- 
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sions were also discussed. James 

Crowder was appointed to study the 

problem and report later to the com- 

mittee. 

TRICKEL, JR. 
Chairman 


Jurisprudence, Law Reform 
And Uniform State Laws 


Activities of the committee this 
year have been restricted to consid- 
eration of a new probate act for Flor- 
ida. 

The proposal to enact the Uniform 
Probate Code, to replace the existing 
Florida Probate Act, resulted in the 
Legislature’s establishment of its Leg- 
islative Study Commision on the Uni- 
form Probate Code. It has been the 
committee’s purpose to attempt to as- 
sist the commission in its inquiry and 
study and to urge the participation 
of local bar associations in considera- 
tion of development of a new probate 
act for Florida, and to keep the local 
bars informed of developments. Many 
local bars have contributed greatly, 
particularly with assistance and sug- 
gestions to the Legislative Commis- 
sion. 

The committee’s initial activity of 
cosponsoring, with the Real Property 
Section’s UPC Committee, of a semi- 
nar on the UPC for the benefit of the 
newly appointed Legislative Commis- 
sion and representatives of local bar 
associations was well attended and 
complimented. Other meetings have 
been for the purpose of assessing 
interim developments and making rec- 
ommendations and suggestions to the 
commission. 


Currently, a preliminary final draft 
of a new probate code for Florida is 
being presented to the legislature by 
the commission. This new code con- 
tains, hopefully, the best of the Uni- 
form Probate Code and of the ex- 
isting Florida Probate Act and new 
procedures not found in either. This 
proposal has the approval, in prin- 
ciple, of the Board of Governors of 
The Florida Bar and it is hoped that 
the public, the Legislature and the 
Bar will find it to be an acceptable 
and major improvement in the pro- 
bate laws of Florida. 


Joun M. 
Chairman 


Legal Assistants 


This committee was formed two 
years ago because of the imperative 
need of the organized bar to involve 
itself in providing additional legal 
services by utilization of lay personnel 
in rendering legal services in those 
areas not prohibited by the Code of 
Professional Responsibility. The con- 
cept of a legal paraprofessional or 
legal assistant and utilization of such 
a person to increase the services 
which can be provided by the legal 
profession has received wide-spread . 
attention of the organized bar, not 
only in this state, but of the organized 
bar in every state of the United 
States. 

The underlying principle making 
utilization of legal assistants a prac- 
tical necessity is that the attorneys 
of this country cannot provide for the 
public a sufficient amount of legal 
service at a price which the public 
can afford to pay. Lawyers are simply 
unable to deliver the amount of ser- 
vice to the public which is necessary 
because there are a limited amount 
of hours in the day and a limited 
amount of service that can be deliv- 
ered on a personal level. 

As a new committee of The Florida 
Bar concerning itself initially with the 
subject matter, the Legal Assistants 
Committee necessarily devoted a 
large portion of the first year to ap- 
proving the concept of utilizing legal 
assistants and the acceptance of the 
concept by the Bar. Much has hap- 
pened in the field since the initial 
activities of this committee. The ad- 
visability of utilizing legal assistants 
by attorneys can now be taken as 
an accepted fact. 

Almost 50 percent of the Florida 
lawyers polled in 1972 indicated that 
they would utilize one or more legal 
assistants. During the past year sev- 
eral programs for the formal training 
of legal assistants have come into 
existence in the State of Florida. 
Hillsborough Community College in 
Tampa has instituted a two-year 
training program. Santa Fe Commu- 
nity College in Gainesville has insti- 
tuted a two-year training program 
leading to an associate of science 
degree as a legal assistant. Florida 
Technological University in Orlando 
either has or in near future will in- 
stitute a curriculum for a four-year 
undergraduate program leading to a 
bachelor’s degree in allied legal ser- 
vices. Dade County Community 
College is presently offering a single 
course of specialized study for legal 


A 
: 
ae 
j 
377 
va 


ANNUAL REPORTS 


assistants in the field of legal re- 
search. This school is actively investi- 
gating the feasibility of instituting a 
full two-year program for the train- 
ing of legal assistants. Several other 
community colleges throughout the 
state are investigating the feasibility 
of such courses including Manatee 
Junior College in Bradenton and Flor- 
ida Junior College in Jacksonville. 
Thus, during the past year, the 
concept of training legal assistants 
has become a reality in the State of 
Florida. In August 1973, the Ameri- 
can Bar Association, through its Spe- 
cial Committee on Legal Assistants, 
adopted a detailed program of guide- 
lines governing what is to be con- 
sidered acceptable formal training 
programs for legal assistants. These 
guidelines were adopted after several 
years of study and set forth in detail 
minimum standards for conducting 
such training programs. It is antici- 
pated that after a program has been 
in effect for a period of two years, 
the American Bar Association will 


“license” such program for continua- 
tion. 

It is the unanimous recommenda- 
tion of this committee that the guide- 
lines adopted by the American Bar 
Association’s Special Committee on 
Legal Assistants should govern ap- 
proval and accreditation of training 
programs conducted in the State of 
Florida. 


The committee has examined the 
advisability of implementation by The 
Florida Bar of a formal certification 
program for the licensing of legal 
assistants. The majority of the com- 
mittee feels that The Florida Bar 
should undertake at the present time 
no such program of certification. 
While many states have examined 
this question, only two have formally 
announced plans to institute certifica- 
tion programs for legal assistants. The 
State of Oregon will shortly imple- 
ment a system whereby an individual 
will be certified as a legal assistant 
after completion of a two-year course 
of instruction given by an institution 
of higher learning and _ successful 
completion of an examination. 


At the present time, implementa- 
tion of such a program in the State of 
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Florida would cause more problems 
than it woud solve. While limited 
benefits might result from a state- 
wide licensing program, those persons 
otherwise qualified but not able to 
take the necessary courses and/or 
examination could be adversely af- 
fected. An automatic increase in re- 
muneration would not result from 
official certification. 

It is the recommendation of the com- 
mittee that the emphasis of all ac- 
tivities in this area should be directed 
to educating Florida lawyers to the 
benefits to be gained by utilizing Jay 
personnel to accomplish those tasks 
which are permitted by the Code of 
Professional Responsibility and ethics 
opinions rendered thereunder. The 
nonlawyer working under the direct 
supervision of an attorney may per- 
form any act not requiring profes- 
sional judgment. Specifically excluded 
are advising clients on legal matters 
and representing clients in count. 
When Florida lawyers have been 
made aware of the benefits to be 
gained, and sufficient training pro- 
grams exist throughout the state to 
accommodate those desiring to take 
such courses, a balance of demand 
and supply will occur and the needs 
of the public will be met. The level of 
remuneration will automatically ad- 
just itself. 

The single most important aspect 
of the entire situation is that there 
should exist a need for and supply of 
individuals known as legal assistants 
or paraprofessionals who, under the 
direct supervision of an attorney, can 
perform an infinite variety of tasks in 
a law office. This person will be able, 
by experience or formal training, to 
assist the attorney in providing the 
necessary legal services for the pub- 
lic unencumbered by the burden of 
secretarial or stenographic duties. 

Jor N. UNGER 
Chairman 


Military Law 

The Military Law Committee of 
The Florida Bar has concentrated this 
year on improving the quality of legal 
services that can be provided to 
servicemen in Florida. 

The number one program spon- 
sored by the Bar is the familiar Navy 
Legal Pilot Program, which is head- 
quartered in Pensacola. The Florida 
Bar is very fortunate in that the Navy 
has provided an outstanding Naval 
legal officer to head this program. In 
Commander Ken Abernathy the Navy 
not only has a well-qualified lawyer 
but one who is sympathetic with the 


THE FLORIDA BAR JOURNAL 


a 
a 
3 
4 
Write to ....... q 
Wi 
q 
q 
4 
f 
q 


needs of his clients and those of The 
Florida Bar. 
Following is a report for the calen- 


Applications, Approvals, And Representation 

1, Informal applications or inquiries from prospective clients (ex- 
cluding those cases which progressed to formal applications) unrecorded, 
but estimated to be approximately three per week: 

2. Formal applications to Law Center for representation by pro- 
spective clients (includes only those persons who presented a completed 
application for representation and budget form) : 

3. Approvals for representation issued by director, Navy Law 
Center, Pensacola (preparatory to submission of case to representative 
of local bar or to executive director, The Florida Bar) : 

4. Approvals for representation issued by representatives of the 
Society of the Bar for the First Judicial Circuit or the executive director 
of The Florida Bar: 

5. Cases considered closed in which representation was provided to 
conclusion: 

6. Pending cases with active files as of 31 December 1973: 

7. Pending cases with inactive files (considered inactive due to 
client’s failure to maintain contact with Navy Law Center): 


Denials of Representation 

1. Representation denied because prospective clients were charged 
with felonies (representation in criminal cases under the Pilot Legal As- 
sistance Program is limited to misdemeanor charges) : 

2. Representation denied because the prospective client’s net in- 
come exceeded the amount allowable under the test provided in the Pilot 
Legal Assistance Program rule: 

a. Cases in which the client’s reported net income exceeded 
$25 per month after deducting all expenses listed by the clients: 
b. Cases in which the client’s reported net income was below 
$25 per month, but in which the Law Center representatives dis- 
allowed some expenses as unreasonable: 

3. There were no official denials of representation on the grounds 
that the case was fee-generating. These cases were eliminated before 
formal applications for representation were filed through answers to the 


dar year 1973 on the activity of the 
Pilot Legal Assistance Program at the 
Navy Law Center in Pensacola: 


inquiries tabulated in A.1 above. 


Clients and Prospective Clients By Type Of Case 
1. Total prospective clients making formal applications: 


. Adoption cases 
. Annulment cases 
. Automobile Accident Tort cases 
. Contract cases 
. Criminal cases 
. Dissolution of Marriage cases 
. Traffic Court cases 
. Cases approved for representation: 
a. Adoption cases 
b. Annulment cases 
c. Contract cases 
d. Dissolution of Marriage cases 
. Cases represented to conclusion: 
a. Adoption cases 
b. Contract cases 
c. Dissolution of Marriage cases 


Our committee feels that this is 
an excellent program and should be 
extended to other geographic areas of 
the State of Florida where we find 
Navy facilities. 

It is the committee’s recommenda- 
tion that the Board of Governors, in 
its wisdom, expand this program as 
soon as is practicable. 
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The committee this year also spent 
a great deal of time in public rela- 
tions in its field. Various members 
spent time with members of the 
Judge Advocate General Corps of the 
respective services located in Florida. 

Wil Varn has also advised our com- 
mittee that the American Bar Associa- 
tion now has established a standing 


committee on Military Law. This is 
indicative of the urgency that our 
lawyers on a national level consider 
the military law problem. 

The committee has had an _ in- 
teresting year and feels that the suc- 
cessors in membership thereof should 
expand their areas of concentration 
to include legal aid, public defenders 
and legal officers from the Air Force, 
Army, Navy and the Coast Guard 
serving in Florida. Perhaps it would 
be wise to include members from this 
sector of the law in an _ ex-officio 
capacity serving jointly with the Mili- 
tary Law Committee. 

Tuomas D. Woop 
Chairman 


No-Fault Insurance 


Our committee was formed and five 
objectives were outlined as a guide 
in a relatively new area of the law 
already burdened with many ques- 
tions and very few answers. 

They were: 

1. To obtain views from plaintiff 
and defense attorneys regarding their 
feelings on the No-Fault Law in 
Florida since its inception. 

2. To re-evaluate statistical infor- 
mation concerning the operation of 
the No-Fault Law in Florida. 

3. To re-evaluate the proposed 
federal legislation and to recommend 
to The Florida Bar a position in re- 
gard to that legislation. 

4. To study any proposed state 
legislation, and to recommend to The 
Florida Bar a position in regard to 
these bills. 

5. To recommend any appropriate 
legislative change in regard to Flor- 
ida No-Fault. 

The committee believed that since 
the present No-Fault Law in Florida 
is in its infancy, any reason for 
change should be cautiously ap- 
proached. For that reason, we re- 
viewed the present Florida No-Fault 
Law and the pending federal legisla- 
tion with those five objectives in 
mind. 

The first objective seemed to be 
the single most important purpose of 
the committee. Florida No-Fault has 
been in existence for such a_ short 
period that we found it difficult to 
obtain reliable statistical information 
in regard to its operation. The com- 
mittee spent considerable time and 
effort preparing a questionnaire to be 
published in the Journal in an at- 
tempt to obtain reliable information. 
A tearout sheet was planned for 
prompt and easy reply to questions 
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that would require, for the most part, 
a simple “yes” or “no” answer. The 
balance of the questions would re- 
quire a simple mathematical response 
as to caseload, etc. After much de- 
bate, the committee decided not to 
publish the questionnaire as we were 
advised that the Florida Supreme 
Court was preparing to render a deci- 
sion momentarily on a no-fault case 
presently before it, and that this de- 
cision would probably answer all of 
our questions. As of this date, a de- 
cision has not been rendered and 
many questions still remain unan- 
swered, especially as to the constitu- 
tionality of the present Florida No- 
Fault Law. 

The present federal no-fault legis- 
lation was closely followed and _ re- 
viewed. The Senate Judiciary Com- 
mittee voted to report the federal no- 
fault legislation, S. 354, by a vote of 
8—7, and the House Committee hear- 
ings were scheduled in April. The 
Senate was expected to begin con- 
sideration of this controversial legisla- 
tion after March 27, 1974. 
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The Florida Bar has again gone on 
record opposing the present Federal 
Statute, through its President, Earl B. 
Hadlow, and our committee members 
have voiced their opposition to S. 354 
through the sending of telegrams to 
crucial senators. The American Bar 
Association has adopted the same 
position. The Allstate Insurance Com- 
pany and the National Association of 
Independent Insurers have opposed 
the federal legislation, stating “that 
the bill is constitutionally deficient, 
wreaks havoc upon continued state 
regulation of insurance, and works to 
the detriment of the American con- 
suming public.” 

Insofar as state legislative action is 
concerned, we are still waiting for 
the Florida Supreme Court to render 
its opinion as to the constitutionality 
of the present statute. There are so 
many questions relating to such sub- 
jects as Uninsured Motorist cover- 
ages, P.I.P. benefits, equitable distri- 
bution, definition of commercial 
vehicles, etc., that the question of 
the constitutionality of our present 
statute must be resolved before we 
make any specific recommendations 
to the legislature. 

We have also given advice to The 
Florida Bar Public Relations Commit- 
tee on the preparation of its pamphlet 
on No-Fault Insurance; advised The 
Florida Bar that additional public 
relations is necessary as far as the 
lay person is concerned; recommended 
additional C.L.E. programs; and ad- 
vised Assistant Executive Director 
Richard C. McFarlain that as to pro- 
posed S.B. 66, the Supreme Court has 
spoken in Hoffman v. Jones, and we 
should, therefore, give the present 
law every opportunity to succeed so 
that we may evaluate it on a more 
informed basis. 

I would like to express my sincere 
appreciation to those members of the 
committee and the many interested 
members of The Florida Bar who 
contributed so much time and effort 
in making our work so successful. 

Howarp Gross 
Chairman 


Penal Reform 


The Penal Reform Committee has 
met on three separate occasions dur- 
ing the current 1973-74 year. Sub- 
committees were established to de- 
velop projects for penal reform on a 
long-range basis. In addition, the 
Penal Reform Commitee has met with 
the Criminal Law Committee as a 
subcommittee thereof for the purpose 


of exploring possible section status 
for criminal law practitioners. The 
chairman of the Penal Reform Com- 
mittee has been named as a member 
of a committee formed by the Florida 
Division of Corrections to study and 
submit a report on prison conditions 
in September 1974. 
A. HuspBART 
Chairman 


Prepaid Legal Services 


The prepaid legal services concept 
has continued to grow, both nationally 
and in Florida. Section 302 of the 
Taft Hartley Act makes prepaid legal 
services programs a subject on which 
employers are required to bargain if 
the issue is raised by the union. This 
will undoubtedly give rise to many 
plans over the years. 

The committee worked with the 
officers of The Florida Bar in obtain- 
ing the services of a consultant, Den- 
nis Farnsworth, of Group Fifty, Den- 
ver, Colorado. Mr. Farnsworth has 
assisted in discussions on the pro- 
posed prepaid plans which have been 
presented, and is in the process of 
setting up a prepaid legal services 
program for the students of Florida 
State University, which will com- 
mence operation in the 1974-75 
school year. This will be a pilot pro- 
gram jointly sponsored by The Filor- 
ida Bar and Florida State University. 
Much valuable actuarial data should 
be obtained from this program. 

The committee met in Miami on 
October 19, 1973, and the chairman 
attended the Legal Services Seminar 
in San Francisco sponsored by the 
American Bar Association. 

An amendment to the Integration 
Rule specifically providing for pre- 
paid legal services programs has been 
submitted to the Board of Governors. 

Because of the overlapping of areas 
between prepaid legal services and 
group legal services, it is recom- 
mended that the Prepaid Legal Ser- 
vices Committee and the Group Legal 
Services Committee be combined. 

Hucu E. Reams 
Chairman 


Unauthorized Practice 
Of Law 


The committee held formal meet- 
ings on June 29 at Tampa, October 
12 at Miami, January 25 at Orlando 
and on May 3 at Tampa. Numerous 
meetings were held by the various 
circuit committees during the same 
period. 

The budget for this committee has 
been generously increased by the 
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Board of Governors. We now have 
available the services of three inves- 
tigators and a full-time assistant staff 
counsel. 

Many investigations were under- 
taken and concluded during the year. 
Space does not permit more than a 
brief summary of significant cases. 
However, minutes of our meetings are 
available and may be obtained from 
staff upon request. 

In the Zyne case, 276 So.2d 9 (Fla. 
1973), the Supreme Court of Florida 
held a disbarred Florida lawyer in 
contempt of court for continuing to 
perform legal services. 

In the Liggio case, No. 43,767, the 
court enjoined an individual from 
giving legal advice in connection with 
the obtaining of a Dominican divorce. 

In the Carmel case, 287 So.2d 305 
(Fla. 1973), the court enjoined the 
completion and filing of mechanic's 
lien law forms by an individual en- 
gaged in that business. 

In the Burns case, 287 So.2d 297 
(Fla. 1973), the court enjoined a real 
estate broker from preparing closing 
instruments. 

The Neadel case, which involves 
the advertising and solicitation in 
Florida of “quickie” Dominican di- 
vorces, was tried before a_ referee 
appointed by the Supreme Court. Al- 
though the referee has not filed his 
report, it was announced by the 
referee in open court at the conclu- 
sion of the trial The Florida Bar had 
proved its case and Neadel was en- 
gaged in the unauthorized practice 
of law. 

The Joe L. Stupica d/b/a Law- 
rence Publications case, involving the 
advertising and sale of a “divorce 
kit,” was tried before a referee ap- 
pointed by the Supreme Court. The 
report of the referee, awaiting dis- 
position by the court, agrees with 
The Florida Bar that these activities 
constitute the unauthorized practice 
of law. 

The Lucille Moran case was sched- 
uled for hearing before a referee on 
April 15. This is the second pro- 
ceeding brought against her in two 
years. The Florida Bar suit charges 
her with misrepresenting herself as 
an attorney and with providing legal 
advice to others. 

Another suit has been brought 
against Leon Heller. He was previ- 
ously enjoined by the Supreme Court 
from searching public records for 
lands and money which may have 
been abandoned or unclaimed by the 
true owners, locating missing heirs, 
and offering to recover funds upon 


VOL. 48, No. 5 MAY, 1974 


agreement to share the proceeds of 
the recovery. The case is pending be- 
fore a referee. The Florida Bar has 
also filed against two other persons 
engaged in similar business. 

There are a number of cases involv- 
ing nonFlorida lawyers practicing im- 
migration law in Dade County pend- 
ing before the Supreme Court or 
before a referee appointed by the 
court to take testimony. The United 
States Department of Justice is also 
conducting an investigation into the 
activities of the individuals involved 
as a result of information furnished 
by The Florida Bar. 

A case is pending before a referee 
against an individual who served as 
an assistant state attorney in Dade 
County before it was discovered that 
he was not a member of The Florida 
Bar. 

At the time of the publication of 
this report, suit will probably have 
been commenced against an individ- 
ual who files and prosecutes numerous 
eviction suits in county court as an 
“agent” of landlords. 

Other litigation has been recom- 
mended by this committee unless 
cease and desist agreements are forth- 
coming from individuals engaged in 
the unauthorized practice of law. 

The general public is the victim of 
the unauthorized practitioners. We 
are not always able to undo the harm 
which ensues to an innocent person 
using the services of a lay practitioner 
but we can certainly prevent its con- 
tinuation. This committee is ever 
vigilant in discharging its responsibil- 
ities to the public and is mindful of 
the raison d'etre: 

The reason for prohibiting the practice 
of law by those who have not been 
examined and qualified to practice is 
frequently misunderstood. It is not done 
to aid or protect the members of the 
legal profession either in creating or 
maintaining a monopoly or closed shop. 
It is done to protect the public from 


being advised and represented in legal 
matters by unqualified persons over 
whom the judicial department can ex- 
ercise little, if any, control in the matter 
of infractions of the code of conduct 
which, in the public interest, lawyers 
are bound to observe. 
The Florida Bar v. Sperry, 140 So.2d 
587 (Fla. 1962). 

LEONARD RIVKIND 

Chairman 


Workmen’s Compensation 

The committee has 88 members. 
There have been three full committee 
meetings this fiscal year. One more is 
scheduled. The subcommittees have 
held 14 meetings so far. 

Standing Subcommittees 

1. Rules of Procedure. Judge 
Leonard F. Blankner, Jr., Chm. For 
the results of two years of work, see: 
In re: WORKMEN'S COMPEN- 
SATION RuLEs OF ProcepurRE (1973 
Fla.) 285 So. 2d 601. 

2. Sectionship. Dudley Burton; 
Chm. One hundred seventy-seven 
members of The Florida Bar have 
petitioned the Board of Governors 
to up our committee to sectionship. 

3. Legislation. Bruce McEwan; 
Chm. Pending federal legislation may 
preempt administration of workmen’s 
compensation in those states failing 
to meet federal standards. 1974 is 
the big year in workmen’s compen- 
sation legislation in Florida. 

4. Administrative Procedures. John 
McMath; Chm. The Law Revision 
Council is reworking the Administra- 
tive Procedures Act. This subcom- 
mittee’s task is to keep Work Comp. 
in Chapter 440 and out of Chapter 
120, Florida Statutes. 

5. Federalization of Work Comp. 
Bette Miller; Chm. This subcommit- 
tee is primarily concerned with the 
impact of the Williams-Javits bill of 
the U.S. Senate (S. 2008). 

CHARLES VOCELLE 
Chairman 
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Continuing Legal Education 


Continuing legal education is start- 
ing a new and significant period. We 
have been one of the leading pro- 
grams in the nation; now, with the 
possibility of specialization and certi- 
fication before us, your CLE program 
will be expanding to provide more 
extensive and in-depth programs for 
the legal profession of this state. 

The expansion of continuing legal 
education will be on a step-by-step 
basis and will include: (1) an increase 
in the annual one- and _ two-day 
course presentations from four to 
seven; (2) the presentation of spe- 
cialized legal information in cassette 
form; and (3) an in-depth legal edu- 
cational program for a period of one 
week to be presented at one of the 
law schools in the state, commencing, 
it is hoped, in the summer of 1975. 

We acquire knowledge by three 
methods: by our hearing, by our 
sight, and by experience. To a large 
extent our present programs have 
used only the lecture method, using 
only our hearing sense. 

We have used, to a limited extent, 
videotape and will be experimenting 
in the use of other teaching means 
and methods to improve the learning 
process; we will be soliciting your 
criticisms and comments of these 
presentations. It is our hope that we 
will be able to develop some courses 
that will require your active partici- 
pation in the presentations. 

During the course of this fiscal 
year, your committee presented the 
following courses: Bankruptcy Rules 
and Practice; Environmental Regula- 
tion and Litigation; Civil Practice Be- 
fore Trial; and Real Property litiga- 
tion. By the conclusion of this fiscal 
year, approximately 6,500 lawyers 
will have attended these courses. In 
addition to these courses, we assisted 
the Young Lawyers Section in_ its 
presentation of its annual seminar in 
three locations; the Conference of Cir- 
cuit Judges in the preparation of its 
annual seminar material; and the Su- 
preme Court in revision of the Stan- 
dard Jury Instructions. 

With the advent of certification of 
specialists as proposed by the Spe- 
cialization Committee, CLE will be 
an absolute necessity. The effect on 
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CLE can readily be seen by the rec- 
ommendation that proposes up to 25 
areas of specialization with a require- 
ment that a member have the equiva- 
lent of a two-day CLE course every 
year for continued certification. Your 
Continuing Legal Education Commit- 
tee is fully prepared to meet this 
challenge. 

For the immediate future, present 
plans call for the following courses 
to be presented during the 1974-75 
fiscal year: Real Property Practice 
II; Probate Code (assuming that the 
Legislature adopts a proposed revi- 
sion); Securities; Civil Trial Prac- 
tice; Workmen’s Compensation; and 
Zoning and Land Use Litigation. 

We actively solicit your sugges- 
tions, comments, and criticisms. 


BEN F. OvERTON 
Chairman 


Legislation 

The major project for the commit- 
tee this year was the reorganization of 
the legislative procedures of The Flor- 
ida Bar to accommodate the annual 
Legislature operating throughout the 
year through its staff and committees. 

The revised procedure provides for 
continuous operation of the legislative 
program of the Bar. It also provides 
for the first time a separate budgetary 
item financing a pilot legislative pro- 
gram, augmenting the Bar staff 
through the use of paid counsel dur- 
ing the period of greatest need, 
primarily the legislative session, and 
provides for the first time a very mod- 
erate level of legislative advice and 
assistance for committees and sections 
of the Bar. 

The Legislation Committee intends 
to augment this program in 1975 as 
additional funds become available, 
keeping in mind the possibility of per- 
manently augmenting the staff of the 
legislative program should this be- 
come practicable. It is also the inten- 
tion of the committee, as a matter of 
policy, to increase service to the com- 
mittees and sections of the Bar to the 
greatest extent permitted by available 
funds. 

During the year the Legislative 
Committee through its chairman and 
staff has actively participated in the 
legislative commission drafting the 
new Florida Probate Code substitute 
for the version of the Uniform Pro- 
bate Code contained in House Bill 
997. In addition, the committee has 
supported the specific items of legis- 
lation sponsored by The Florida Bar 
as selected by the Board of Governors. 
This includes: a judicial pay raise bill, 


an amendment to Article V permitting 
the merit retention of judges, a re- 
vised Florida Probate Code, a pay 
raise bill for industrial claims judges, 
a group insurance bill, a bill relating 
to unauthorized practice of law, and 
$100,000 funding for Florida Legal 
Services, Inc. 

The committee reviewed 20 items 
of legislation submitted by the sec- 
tions and committees of the Bar. The 
committee through its staff followed 
and advised the Bar on all pending 
bills and legislative matters intro- 
duced by others from which the Board 
of Governors has determined that it 
must oppose several in order to pro- 
tect the interest of the people of the 
State of Florida and the Bar. 

This has been a busy and produc- 
tive year for the Legislation Commit- 
tee. We hope to be able to continue 
this activity in the coming year. 

E. SHERMAN 
Chairman 


Journal Editorial Board 


The Editorial Board of The Florida 
Bar Journal held two meetings in 
1973-74: One in September and one 
in March. A third meeting will be 
held at the Bar convention. The main 
decisions made during the year are: 

1. A recommendation to establish 
a semi-monthly Bar newspaper. 

2. Establishment of article review 
committees, the purpose of which 
will be to stimulate and review articles 
for publication. The committees will 
represent respective areas of law such 
as business, criminal, etc. 

3. A recommendation that chair- 
men of these committees be appointed 
to the Editorial Board. 

4. A decision to distribute a reader- 
ship survey to Journal subscribers. 

5. recommendation that the 
board be composed of those indi- 
viduals who are willing to serve with 
continuity rather than one year at a 
time. 

6. The Board has reviewed those 
articles submitted for publication dur- 
ing this year. These articles have been 
reviewed with promptness and effec- 
tiveness; however, by _ establishing 
article review committees, we will 
have a more cohesive and effective 
means of review. 

7. The Board considered the ques- 
tion of the annual directory and de- 
termined at this time to continue its 
publication. 


Lewis KAPNER 
Chairman 
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SECTION REPORTS 


Corporation, Banking And 
Business Law Section 


This section comprises 11 separate 
committees which, for the most part, 
operate autonomously, subject to the 
overview of an Executive Council. 

This year, in addition to publishing 
articles and case notes monthly in 
The Florida Bar Journal, the Educa- 
tion and Publications Committee of 
the section has again prepared a com- 
pendium of articles and case notes 
appearing during the last three years 
in the Journal under the auspices of 
this section. This booklet begins 
where the first compendium left off 
and covers this section’s contributions 
to the Journal through January 1974. 

As its principal project for the year 
1973-74, the section’s Corporation 
Law Committee made a review and 
critique of the draft of a new Florida 
Corporation Code, prepared by the 
Florida Law Revision Council. The 
draft was circulated to the members 
of the committee, their comments 
were solicited and relayed to the 
representatives of the Law Revision 
Council, to assist the council in pre- 
paring a final draft of the proposed 
Corporation Code. It is anticipated 
that this project will continue in the 
forthcoming year. 

The committee on Patent, Trade- 
mark and Copyright, which has had 
increased activity during the 1973-74 
year, has 21 members, most of whom 
are registered United States patent 
attorneys. Through its various sub- 
committees, the Patent, Trademark 
and Copyright Committee has been 
gathering information on the practice 
of invention brokers who advertise 
widely as being able to help inventors 
patent their inventions and charge 
substantial fees for drafting patent 
applications, in violation of the un- 
authorized practice provisions of 35 
U.S.C. 33. In addition, a subcommit- 
tee has been appointed to monitor 
state legislation affecting patents, 
copyrights or trademarks and to in- 
form the committee of any proposed 
legislation and recommendations re- 
lating to state statutes. Another sub- 
committee has been appointed as a 
public relations subcommittee to as- 
sist in obtaining articles for publica- 
tion and finding members willing to 
give talks to groups around the state, 
so as to provide a better understand- 
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ing of patents, trademarks and copy- 
rights. 

The Uniform Commercial Code 
Committee has undertaken to review 
and report upon the new proposed 
changes in the 1972 official text of 
Article 9 of the Uniform Commercial 
Code. However, the committee found 
that it was not able to obtain assis- 
tance from the Law Revision Council, 
and that while the committee itself 
could study the 1972 text and coop- 
erate with others interested in adop- 
tion of the recommended changes in 
the 1972 text, the committee was not 
properly staffed through the volun- 
tary assistance of its members to ob- 
tain significant legislative revision in 
this area. Accordingly, the committee 
plans to continue its review of the 
1972 official draft as its members re- 
port on their preassigned subject 
matter. However, until further ave- 
nues can be developed to promulgate 
appropriate legislation, the committee 
will only be available for consultation 
purposes concerning proposed changes 
and for further specific study on des- 
ignated areas under scrutiny by the 
legislature. 

The Bankruptcy Committee con- 
tinues to be active both officially and 
unofficially. In addition to contribu- 
ting articles to the section’s column 
in the Journal, the committee has con- 
tinued to collect significant opinions 
of the bankruptcy judges, duplicating 
them and distributing them to mem- 
bers of the committee. Although it 
was not an official function of the 
committee, members of the commit- 
tee were selected by the Continuing 
Legal Education division of The Flor- 
ida Bar to serve on the steering com- 
mittee and as authors of a practice 
manual for an educational seminar 
on bankruptcy law, which was pre- 
sented by CLE statewide. 

Two committees, the Banking 
Committee and the Franchise Law 
Committee, have not had the benefit 
of sufficient response by the section's 
membership to generate sufficient 
work product. The chairmen of these 
committees suggest that inquiry be 
made among section members to 
determine whether, in fact, there is 
enough interest among the member- 
ship to warrant the perpetuation of 
these committees. It is felt, however, 
that there should be sufficient interest 
in the membership in the banking and 
franchising areas to form working 
groups of at least ten members for 
each of these committees. 


Finally, the section’s Legislative 
Committee, because it does the ma- 


jority of its work during the legisla- 
tive session, has just begun its ac- 
tivities. This committee serves a 
watchdog function, scrutinizing pro- 
posed legislation relating to corpora- 
tion, banking and business law and 
advising the various committees of 
the section regarding proposed legis- 
lation affecting their areas of interest. 
In addition, the Legislative Com- 
mittee, to the extent its individual 
members are able, will lobby legisla- 
tion approved by the section but not 
considered of sufficient import .to 
justify sponsorship and lobbying ef- 
forts by the Board of Governors. 

While it is believed that there has 
been substantial work performed 
within the section, there is no ques- 
tion but that we are still a long way 
from obtaining and utilizing all of 
the energy and ability available among 
the section membership. 


ROSENBERG 
Chairman 


SHELDON 


Family Law Section 


The main effort of the Family Law 
Section during the last two years has 
been directed towards enactment of 
legislation dealing with all areas of 
family law. Bills proposed by the sec- 
tion during the past few years have 
met with almost total defeat—either 
at the hands of the Board of Gover- 
nors or by the legislature in com- 
mittees. Seven proposed bills were 
submitted to the Board of Governors 
for consideration by the various 
standing committees of the section. 

Bill #1. Guidelines to implement 
Sec. 61.13, F.S., as to the best in- 
terests of the child in determining 
custody following a dissolution of 
marriage. The proposed bill provides 
for a workable set of guidelines that 
have been well interpreted by inter- 
disciplinary reviews and have been 
favorably regarded in other states by 
bench, bar and social and behavioral 
scientists, as a comfortable blend of 
legal and social language. The pro- 
posed bill was approved by the Board 
of Governors with several minor 
changes in the language. 

Bill #2. Guidelines as to determi- 
nation of alimony for rehabilitation 
or longer periods. The committee, on 
the basis of decisions handed down 
since 1971, attempted to provide 
some basic guidelines that would be 
of help to the bench and bar in this 
sensitive area. The proposed bill 
failed to receive the approval of the 
Board. 
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SECTION REPORTS 


Bill #3. An act relating to annul- 
ment. The marriage and annulment 
committee in its proposed bill at- 
tempted to codify the existing com- 
mon law grounds for annulment and 
in addition to legitimize the children 
of said union and to protect the 
personal and economic rights of all 
parties. This bill was approved in 
principle by the Board. We have 
received word that an annulment bill 
has a good chance of passage during 
the current session of the legislature. 


Bill #4 & 5. Acts relating to pater- 
nity. The paternity committee sub- 
mitted two proposed bills. The bills 
were identical except that one pro- 
vided for a pretrial procedure. The 
committee strongly feels that a new 
statute is necessary to secure com- 
plete economic and social equality to 
children born out-of-wedlock. Under 
our current Bastardy Act only an un- 
married mother may bring the action 
and the Florida Supreme Court has 
consistently followed this view. The 
bill would also eliminate the current 
schedule of payments and substitute 
the needs for the child and the ability 
of the putative father to pay. The 
bill recommends the use of blood 
tests to conclusively exclude the pur- 
ported father. All references to “bas- 
tardy,” “bastards,” and “illegitimate 
child” would be expunged from all 
statutes. The time has come for the 
Board and legislature to act. The 
Board of Governors took no action 
on the proposed bills. 


Bill #6. An act relating to legiti- 
macy. The proposed bill provides that 
all children born out-of-wedlock have 
the same legal rights as are presently 
enjoyed by children born in wedlock. 
Our current statutes, which punish 
innocent children for their parents’ 
transgressions, have no place in our 
system of government, which has as 
one of its basic tenets equal protec- 
tion for all. The bill was approved by 
the Board. 


Bill #7. An act relating to support 
of dependent persons. This bill was 
not proposed by the committee but 
was introduced in the current session 
of the legislature. The bill would 
amend Sec. 2, Ch 73-21, F.S., which 
relates to right of majority. The 
amendment deletes the provision in 
the 1973 statute limiting the effect 
of the law with regard to court or- 
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dered support of dependent persons 
beyond the age of 18 years. The sec- 
tion strongly opposes said amendment 
which would limit support to depen- 
dent persons to age 18 years. The bill 
failed to receive approval by the 
Board. 

The section discussed the ambigu- 
ous long-arm statute regarding matri- 
monial matters and after a long 
discussion decided to refer the matter 
to the Dissolution of Marriage & Pro- 
cedures Committee for further study. 

The Family Law Section is deeply 
concerned with the failure of our 
judiciary to deal with the need for a 
unified family court structure. This 
failure exists despite long-standing 
support for the basic concept for 
many years. Although some progress 
has been made in some judicial cir- 
cuits, we are convinced that most cir- 
cuits still fragment family law juris- 
diction among separate courts. Instead 
of amelioration of family difficulties, 
problems are aggravated by over- 
lapping handling of related diffi- 
culties in several different court, with 
little coordination of their dealings 
with the same families. Tragically, 
most often the underlying problems 
are thereby exacerbated rather than 
reconciled, a result which could hope- 


fully be avoided if a single court, 
with proper staffing and consultation 
available, dealt with all symptoms of 
family difficulties. The section again 
strongly urges the bench and bar to 
give serious consideration to the es- 
tablishment of a true family court. 
The section opposes the rotation of 
judges in the juvenile-domestic rela- 
tions divisions of the circuit courts. 

The Dissolution of Marriage & 
Procedures Committee, under the 
chairwomanship of Frances Ann 
Jamieson, has done an outstanding 
job of disseminating information re- 
garding family law to the public. I 
hope that other committees will fol- 
low her lead. Committee members 
have made numerous appearances on 
radio and television. They have ad- 
dressed many men’s clubs and or- 
ganizations, university evening classes 
and women’s groups in Brevard and 
Orange Counties. The committee feels 
that many persons are now more 
aware of family law legislation and 
the need for a family court to serve 
them. 

The Youth and Children Commit- 
tee has been very active under the 
dynamic chairmanship of Quentin T. 
Eldred. Three topics emerged of 
greatest concern to the members re- 
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lating to possible statutory revision. 

1. Clarification of the definition of 
“dependent child,” as set forth in F.S. 
39.01(10). The general consensus of 
the committee members was that the 
seven enumerated definitions of a 
“dependent child” were, for the most 
part, too vague and uncertain, and 
could result in almost any child be- 
ing determined to be a “dependent 
child.” 

2. Considerable discussion was had 
with reference to the provisions of 
the Juvenile Court Rules regarding 
the return of indictments of juveniles 
by the grand jury and the rules’ effect 
upon the jurisdiction of the juvenile 
court to consider the child’s case 
further. The consensus of the com- 
mittee was that the provision re- 
quired no further revision at this 
time. 

3. Discussion of the rule, which, 
in effect, places the responsibility for 
representing the Family Services 
Division of the Florida State Depart- 
ment of Health and Rehabilitative 
Services in court proceedings upon 
the state attorney's office. The gen- 
eral feeling was that this resulted in 
a fragmentation of the state attorney's 
office outside the realm of criminal 
law, which is its principal and proper 
focus, into areas of civil civil law 
which dependency cases quite obvi- 
ously fall into, making the Florida 
Rules of Civil Procedures applicable 
in dependency cases, except where 
specific provisions of the Juvenile 
Court Rules apply. 

The committee recommends that 
the above three topics be brought to 
the attention of the Family Law 
Section for further discussion and 
consideration with a view toward 
seeking statutory revision and the 
definition of a “dependent child,” and 
further consideration of the proper 
role of the state attorney’s office in 
dependency cases. 

Virginia Anne Church, vice-chair- 
woman of the section, has put to- 
gether an outstanding program for 
our annual meeting to be held at 
Disney World on May 30, 1974. Fol- 
lowing is the proposed schedule: 
Maxie C, Mauttssy, Jr., M.D., ra- 
tional psychiatrist. “How You Know 
What You Know and Better Ways to 
Get it Across.” What a lawyer had 
better know about counseling and 
therapy before he does it. 


Harry Fain, “Landing the Big Ones.” 
ALAN Gessner, Ph.D., MERIN, 
Ph.D., and Harry Fain, “What you 
didn’t ask and wish you had... 
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and what you didn’t really want to 
ask, but did anyway” 

“Efficient and inefficient hypothetical 
questions.” 

“What you can and canngt expect 
your expert witness to accomplish for 
you . . . and how to estimate what 
to expect more accurately.” 

New officers and board of directors 
will be elected at the conclusion of 
our program at Disney World. We 
welcome all members of The Florida 
Bar who have an interest in family 
law to join our section. 


GEORGE ONOPRIENKO 
Chairman 


General Practice Section 


The past year for the General Prac- 
tice Section has been a busy and 
fruitful one. Successful programs of 
past years were continued and new 
ones were implemented. Many things 
probably should have been done or 
could have been done better, but as 
so often the case, time passes quickly 
and opportunities are lost. Despite 
this, the year on the whole was a 
successful one for the section. 

The section’s seminar program con- 
tinued to be outstanding. Under the 
vigorous and able leadership of Lester 
Kaney, the seminar committee of the 
section conducted a fine program for 
the year that was a credit not only to 
the section, but to the entire Florida 
Bar. This year a seminar was con- 
ducted in cooperation with the Young 
Lawyers Section in Tampa on March 
8 at its second annual convention. 
Once again, the program was at- 
tended by more than 400 attorneys. 
It is submitted that this program from 
the standpoint of participation must 
be considered one of the top per- 
formances of any section or group of 
the Bar. 

Perhaps more important than the 
success of the seminar programs has 
been the impact on other groups who 
have conducted seminars in the past 
and will also conduct them in the 
future. Because of the success of the 
section’s program, other groups and 
sections are attempting to follow the 
basic approach of the section, which 
is to provide subjects with broad ap- 
peal to the Bar and to shy away from 
highly specialized subjects, of interest 
only to a small segment of the Bar. 

A committee was also appointed 
to study the impact of title companies 
on attorneys in the field of real estate 
closings. The section has found that 
this is of grave concern to many 


practitioners. The committee intends 
to investigate this subject with the 
idea of recommending regulatory 
legislation, or to assist attorneys in 
meeting this challenge without the 
aid of regulatory legislation. 

The section continued with its 
newsletter “General's Aide” under the 
able leadership of Charles Pittman 
of Tampa. It is anticipated that this 
newsletter will continue in the future 
as a permanent program of the sec- 
tion. 

The section will be in the capable 
hands of John Wood of Sarasota for 
the coming year. It can be expected 
that it will continue to offer meaning- 
ful assistance to the general practi- 
tioner and the entire Florida Bar. 


Epwin B. Browninc, Jr. 
Chairman 


Local Government 
Law Section 


In its first year, the Local Govern- 
ment Law Section has begun to at- 
tract the interest and participation 
of hundreds of members of The Flor- 
ida Bar. Commencing with the first 
annual meeting in Hollywood on June 
15, 1973, the membership enthusias- 
tically received its first seminar—an 
overview of local government law and 
the 1973 session of the Florida Legis- 
lature, presented by Ralph Marsicano, 
Osee Fagan, Burton Michaels, and 
Jim Tait. The second seminar, under 
the cochairmanship of Osee Fagan 
and Burton Michaels, covering local 
government home rule and the cur- 
rent state of the law on collective 
bargaining in the public sector, was 
presented in Miami on October 25, 
1973. Lecturers and panelists were 
Hal Roberts, John Mattingly, Bill 
Sherman, Jim Tait, Richard Nelson, 
John Chew, Robert Nabors, John Ed- 
ward-Alley, Norman Burke, and Je- 
rome Greene. 

The third seminar, under the co- 
chairmanship of Richard Nelson and 
Dan O'Connell, was presented in 
Tallahassee on March 13, 1974. Pre- 
senting a provocative course in land 
use planning, management and con- 
trol, were Osee Fagan, Wilson Wright, 
Bob Rhodes, Barry Lessinger, Jim 
Brindell, Ken Hoffman, Allan Mill- 
edge, Emest Bartley, George Foss, 
Stuart Simon, Richard Nelson, and 
Dan O'Connell. Each of the seminars 
was well attended, and the high 
standard for future seminars has been 


established. 
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The first Executive Council, com- 
prising two representatives from each 
judicial circuit with Secretary Burton 
Michaels and Chairman-Elect Osee 
Fagan, provided effective leadership 
for the section. The Executive Coun- 
cil met June 15, 1973, in Hollywood; 
November 15, 1973, in St. Peters- 
burg; and March 13, 1974, in Talla- 
hassee. 

Standing committees of the section 
currently include municipal courts 
and jails, taxation and revenues, per- 
sonnel and labor relations, environ- 
mental protection, home rule, plan- 
ning and zoning, urban transportation 
and airports, ordinances and admin- 
istrative regulations, tort liability, 
utilities, annexation, and intergovern- 
mental relations. These committees 
are maintaining a continuing surveil- 
lance over current developments in 
local government law within the areas 
of their work. The section member- 
ship will have an opportunity to share 
their reports. Additional committee 
assignments are being planned within 
the areas of public schools, special 
districts, and housing and redevelop- 
ment. Interested members of the Bar 
are urged to join this fast-growing 
section and to indicate their com- 
mittee preferences. 

Plans are underway for the second 
annual section meeting at Disney 
World on May 30, 1974. With tho 
demonstrated enthusiasm of the sec- 
tion membership over the past year, 
we can optimistically anticipate con- 
tinued growth in both membership 
and activities during the next year. 

S. BucHMAN 
Chairman 


Real Property, Probate 
And Trust Law Section 


The Real Property, Probate and 
Trust Law Section is completing an- 
other active and successful year. The 
Executive Council met six times dur- 
ing the year to coordinate the work 
of section committees and to act on 
behalf of the section. The activities 
of section committees, decisions of the 
Executive Council and matters of gen- 
eral interest were reported to section 
members in three newsletters pub- 
lished by the section during the year; 
and a final newsletter will be pub- 
lished by the section during the year; 
section has continued to grow and 
now stands at slightly more than 1,900 
members. The section scholarship 
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program is in full swing and four 
annual scholarships will be awarded 
to students excelling in real property, 
probate and trust law; one each in 
the state’s four law schools. 

Of particular interest to every Flor- 
ida lawyer and the public is the Uni- 
form Probate Code Legislative Study 
Commission appointed by the 1973 
Legislature to investigate, recommend 
and draft legislation in the probate 
and fiduciary law areas to the 1974 
Legislature. Fortunately, the section 
has for two years been studying the 
Uniform Probate Code through its 
committee chaired by A. Obie Stewart 
of Palm Beach, and advising section 
members, members of the Legislature 
and other interested persons on that 
uniform act. Four members of the 
section’s Executive Council serve on 
the 14-member Study Commission ap- 
pointed by the Legislature. To better 
advise the section and members of 
The Florida Bar about the Uniform 
Probate Code, the committee has 
sponsored several seminars and pro- 
grams introducing the Uniform Pro- 
bate Code throughout the state, in- 
cluding a seminar at the 1973 Bar 
convention. 

Under Chairman Harold A. Drees, 
the Condominium and Co-op Com- 
mittee sponsored a very successful 
program on condominiums at the 
Lawyers’ Title Guaranty Fund As- 
sembly on March 23, 1974, in Or- 
lando. The committee is now planning 
a seminar on the new condominium 
legislation anticipated in the next ses- 
sion of the Legislature. 

The Liaison with Land Surveyors 
Committee, under the chairmanship 
of J. Richard Harris, sponsored, in 
conjunction with the Society of Pro- 
fessional Land Surveyors, a seminar 
held on February 8 and 9, 1974, in 
Gainesville. Manuals from the out- 
lines and lectures are now being pub- 
lished and mailed to the lawyers and 
surveyors who attended the seminar. 

The revision of the section’s uni- 
form title standards has been under- 
way for several years. Because of the 
increasing difficulty in keeping the 
standards current, adding new stan- 
dards where necessary and deleting 
outdated standards as required, the 
section has prevailed upon Professor 
Mandell Glicksberg of the University 
of Florida to accept the responsibility 
for the preparation and revision of the 
section’s title standards. A grant from 
the George B. Carter Foundation will 
assure sufficient funds to defray ex- 
penses for secretarial and research 
staff required for the project. Professor 
Glicksberg will work with a commit- 


tee of experienced real property law- 
yers in Florida to coordinate the 
preparation of the title standards 
which will then be published by the 
section. The section acknowledges its 
gratitude to Professor Glicksberg and 
the George B. Carter Foundation. 

Legislation chairman Bruce Marger 
has obtained approval from the Board 
of Governors for a full slate of section 
sponsored legislation to be introduced 
in the 1974 Session. 

Several years ago the Board of Gov- 
ernors charged the section with de- 
veloping liaison with the real estate 
brokers in Florida. The section insti- 
tuted a joint committee with the 
Florida Association of Realtors, which 
developed a Realtor-Attorney Ac- 
cord. Through suggestions from The 
Florida Bar Committees on Ethics and 
Unauthorized Practice of Law, the 
accord has been modified over the 
past two years and, finally, working 
with a special committee from the 
Board of Governors, an accord was 
approved by the Board of Governors 
and the Florida Association of Real- 
tors and has been executed on behalf 
of both organizations. The section 
looks with pride on its activities in 
this area and acknowledges Norman 
Goldstein’s efforts as chairman of the 
committee. In addition to the Attor- 
ney-Realtor Accord, this committee 
has prepared a contract for the pur- 
chase and sale of real property, which 
it is hoped will be used statewide. 

The section has enjoyed an ex- 
tremely active and successful year, 
but with enough unfinished projects 
and problems crying for attention. The 
section will, however, be in good 
hands under the leadership of Chair- 
man-elect John Sutherland and dedi- 
cated officers, directors and committee 
chairmen. 

Joun G. GrIMsLey 
Chairman 
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LABOR LAW 


Fair Labor Standards Act: Willful Violations and the Three-Year Statute of Limitations 


One of the most far reaching 
federal labor statutes is the Fair 
Labor Standards Act,! 29 U.S.C. 
201. Since the statute governs mini- 
mum wage and overtime pay for 
most American workers, corporate 
attorneys and general practitioners 
undoubtedly have clients whose 
interests, as either employees or 
employers, are affected by the 
statute. 

The Fair Labor Standards Act 
contains specific provisions pro- 
viding penalties for violation of the 
minimum wage or overtime pay 
provisions of the FLSA.* These 
penalty provisions make the em- 
ployer liable for the amount of 
unpaid minimum wage or over- 
time compensation due to the em- 
ployee and allow such liability to 
be assessed through legal actions 
in the courts. FLSA actions are 
governed by a statute of limitations 
found in 29 U.S.C. 255, which pro- 
vides in pertinent part that every 
action for unpaid minimum wages 
and overtime compensation “shall 
be forever barred unless com- 
menced within two years after the 
cause of action accrued, except 
that a cause of action arising out 
of a willful violation may be com- 
menced within three years after 
the cause of action accrued.” The 
statute of limitations for FLSA 
cases is therefore two years except 
as to willful violations—which is 


James G. Brown is with the firm 
of Alley, Rock, Dinkel & Blue in 
Miami. He holds the B.A. degree from 
Bates College and the J.D. degree 
from the University of North Carolina 
School of Law. He authors the column 
this month on behalf of the Com- 
mittee on Labor Relations Law, John- 
Edward Alley, chairman, Guy O 
Farmer II, editor. 
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three years.‘ It is the purpose of 
this article to examine the statute 
of limitations applied by the courts 
in FLSA cases and to discuss the 
rather startling developments which 
have occurred in this area in the 
last two and one-half years. 

Subsequent to the 1966 amend- 
ment providing for a three-year 
statute of limitations for willful 
FLSA violations, courts applied 
the three-year statute of limitations 
to violations which con- 
sidered intentional as opposed to 
negligent. Thus, a Florida district 
court applied the three-year statute 
of limitations where an emplover 
had altered his records to reflect 
falsely that his emplovees had been 
paid for overtime work. Hodgson 
v. Hyatt, 318 F.Supp. 390 (D.C. 
Fla. 1970). The court characterized 
the violations in Hyatt as inten- 
tional, knowing or voluntary as 
distinguished from accidental or 
careless. 

Likewise, in Dowd v. Blackstone 
Cleaners, 306 F.Supp. 1276 (D.C. 
Texas, 1969), the district court ap- 
plied substantially the same test 
of willfulness—intentional or know- 
ing and found a willful violation 
where employees had _ refrained 
from punching a time clock when 
they worked overtime on weekends. 
It was clear that the courts were 
applying the two-year statute of 
limitations unless evidence showed 
that the employer’s violations were 
intentional or voluntary and _ in- 
volved bad faith evasion of the act. 

This area of the law was soon 
to undergo a startling change, for 
in the fall of 1971, the Fifth Cir- 
cuit Court of Appeals decided 
Coleman v. Jiffy June Farms, Inc., 
458 F.2d 1139 (5th Cir. 1971) 
certiorari denied by the U.S. Su- 
preme Court at 409 U.S. 948 [No. 


72-182]. The Jiffy June Farms case 
involved a company which had 
paid its loaders and drivers over- 
time compensation in accordance 
with section 7 of the FLSA. The 
company later changed its method 
of overtime payment and did not 
pay overtime to its drivers and 
loaders on the grounds that they 
were exempt from such payment 
because of a legal exemption from 
the FLSA. The company had con- 
sulted with its attorney who had 
advised the company that the load- 
ers and drivers would be exempt 
from overtime payments under the 
FLSA. The company was later 
sued for failure to pay overtime to 
its emplovees and a federal district 
court held the company’s violation 
to be willful. 

The Fifth Circuit in Jiffy June 
Farms held that the employer's 
decision to change his employees’ 
rates of pay in violation of the 
FLSA was willful because there 
was substantial evidence in the 
record to support a finding that 
the employer knew or suspected 
that his actions might violate the 
FLSA. The court then stated its 
test in the following terms: “Did 
the employer know that the FLSA 
was in the picture?” The court con- 
cluded that the company knew the 
FLSA was in the picture when it 
asked its attorney if it was permis- 
sible to change the loaders’ and 
drivers’ method of pay. The Court 
specifically noted that it was not 
considering whether the three-vear 
statute of limitations applied to a 
case where the employer ought to 
have known of the possible ap- 
plicability of the FLSA but demon- 
strated compellingly that in fact 
he did not. 

At first blush, the Jiffy June Farms 
case appeared to be limited to its 
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own facts. After all, the employer 
had originally paid his employees 
in a legal manner and then changed 
to an illegal method of payment. 
It could even be argued that under 
the old test of willfulness as ex- 
pressed in Dowd and Hyatt the im- 
position of a three-year statute was 
warranted because of the inten- 
tional nature of the violation. The 
problem, as was soon to be seen, 
lay not with the result reached but 
rather with the broad test enun- 
ciated in Jiffy June. This was soon 
made apparent by the case of 
Brennan v. General Motors Accep- 
tance Corporation, 482 F.2d 825 
(5th Circuit, 1973). In General 
Motors, the Fifth Circuit relied 
upon Jiffy June and imposed the 
three-year statute of limitations. 
More importantly, the Fifth Cir- 
cuit, while acknowledging that the 
Jiffy June case was limited by its 
own facts, nonetheless reasoned 
that General Motors fell within the 
Jiffy June precedent because Gen- 
eral Motors had been appraised of 
the meaning and scope of the 
FLSA by virtue of previous wage 
hour investigations, which had dis- 
closed a number of violations.* 
The court also noted that internal 
company memoranda which had 
been received at the trial were 
evidence of company awareness of 
the FLSA. 

The Fifth Circuit again dealt with 
the three-year statute of limitations 
in Brennan v. Fields, Inc., 488 F2d 
443 (5th Circuit, 1973). The Fields 
case involved a violation. of the 
Equal Pay Act and the district 
court had concluded that Fields’ 
violations were not willful. The 
district court had reasoned that the 
violations were merely the unin- 
tended result of Fields’ hiring 
practices. The Fifth Circuit re- 
versed the district court and ap- 
plied the three-year statute of limi- 
tations and noted that the record 
below disclosed that Fields’ cen- 
tral office had sent memoranda to 
its district managers and _ store 
managers advising them of the 
Equal Pay Act and the require- 
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ments of the Act.* The record be- 
low also indicated that Fields’ 
regional managerial personnel were 
under instructions to make periodic 
examinations of personnel files of 
Fields’ stores and to report any 
possible violations of the Equal 
Pay Act to Fields’ New York head- 
quarters. The court concluded 
that this evidence was sufficient to 
establish that Fields knew the 
FLSA was in the picture. The 
Fields case makes it clear that the 
Fifth Circuit is broadly applying 
its test as stated in Jiffy June. In- 
deed, the Fifth Circuit in the 
Fields case specifically rejected an 
employer defense based on negli- 
gence.’ The three Fifth Circuit 
cases indicate that any evidence 
of employer awareness of the 
FLSA is enough to invoke the 
three-year statute of limitations 
and that employer defenses based 
on negligence will be rejected. 


The Jiffy June case has been ap- 
plied by various U.S. District 
Courts both within and without the 
Fifth Circuit.2 Florida District 
Courts have had occasion to apply 
Jiffy June and have opted for a 
literal application of the test.® By 
and large, the Florida District 
Court cases indicate that the three- 
year statute of limitations will be 
applied especially where there has 
been a previous FLSA investiga- 
tion. 

The application of the Jiffy June 
test in the case of Brennan v. Air 
Terminal Parking, Inc., ———F. 
Supp. ——-—, 21 WH Cases 475 
(D.C. South Carolina, 1973) re- 
veals the extent to which the literal 
test of Jiffy June has been applied. 
The court noted that the defendant 
had asserted certain sophisticated 
defenses (FLSA exemptions and 
reliance on interpretive bulletins). 
The court held that the defendant 
could not have been unaware of 
the FLSA because the defendant 
had raised the exemption defense 
and in any event, the defendant 
had not pleaded that he was un- 
aware of the FLSA. There was 
also evidence that the defendant 
had been previously notified by 
the Wage Hour Division of the 
applicability of the FLSA to its 
operations. The court in the Air 
Terminal case appears to be com- 
ing dangerously close to holding 


that the raising of sophisticated 
defenses to violations of the FLSA 
is in itself evidence of awareness 
of the FLSA and therefore suffi- 
cient to invoke the three-year 
statute of limitations. 

It is now clear that the Jiffy June 
decision of two and one-half years 
ago has drastically altered the state 
of the law relative to the statute 
of limitations to be imposed in 
cases arising under the FLSA. 
Jiffy June and its progeny have 
made it clear that employers 
will be subjected to the three- 
year statute of limitations if there 
is evidence that the employer 
had knowledge of the Fair Labor 
Standards Act. Such _ evidence 
could consist of company memo- 
randa, previous wage-hour investi- 
gations, reliance upon Wage and 
Hour letters, opinions and deci- 
sions, and perhaps even reliance 
upon attorney's advice. It could 
even be argued that if a company 
has a labor counsel or corporate 
counsel who is familiar with the 
FLSA, that this alone is sufficient 
to charge a company with knowl- 
edge of the FLSA and therefore 
invoke the three-year statute of 
limitations. Such a proposition may 
seem startling, but it would appear 
to be the logical extension of the 
Jiffy June test as applied by var- 
ious courts. In short, the presump- 
tion of employer awareness may 
be difficult, if not impossible, to 
overcome. Indeed, the scope of the 
Jiffy June case was best described 
by a federal judge as follows: 


In the court’s view, this standard sub- 
jects all but the most ignorant unsophis- 
ticated businessmen to the three-year 
statute. Except as to that group, FLSA 
is a well-known business fact of life and 
every employer, even on a close ques- 
tion, will apparently proceed at his own 


Accordingly, attorneys should 
realize that their clients’ liability 
for wage and hour violations will 
in all probability extend three 
years back from the date of the 
filing of the legal action. 0 


FOOTNOTES 


? Hereinafter referred to as FLSA. 

2 The penalty provision of the FLSA 
is 29 U.S.C. 216. 

* Both Section 16 and Section 17 of 
the Fair Labor Standards Act 29 U.S.C. 
216, 217 contain provisions for legal ac- 
tions. Section 16(b) allows private ac- 
tions to be brought in either state or 
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federal courts. Section 16(b) allows 
employees to sue in their own names for 
unpaid minimum wages or overtime com- 
pensation. Under Section 16(b) em- 
ployees can collect, as the case may be, 
the unpaid amount, an additional equal 
amount as liquidated damages as well 
as reasonable attorney’s fees and court 
costs. Section 16(c) allows the Wage 
Hour administrator to bring an action 
on the employee’s behalf, in state or 
federal court for unpaid minimum wages 
and overtime compensation. Section 17 
allows the Secretary of Labor to seek 
injunctive relief in the U. S. District 
Courts against the employer. Injunctive 
relief not only restrains future minimum 
wage and overtime violations, but re- 
strains the withholdings of the payment 
of minimum wages and overtime com- 
pensation. 

*29 U.S.C. 255 was amended to pro- 
vide for three years for willful violations 
in 1966. 

previous investigations had re- 
sulted in stipulated settlements between 
General Motors and the Wage Hour Di- 
vision of the Department of Labor. 

* The Fields case is of additional im- 
portance because the Fifth Circuit ap- 
proved the issuance of a_ chain-wide 
injunction against the company even 
though violations occurred in only three 
of the company’s 60 stores. 

* The employer had argued that there 
was a random pattern of violations and 
that, in any event. the violations had 
ceased prior to the trial. 


* It must be noted that no other circuit 
has adopted the Jiffy June test. Indeed, 
the Ninth Circuit Court of Appeals in 
the case of Hodgson v. Cactus Craft of 
Arizona, 481 F.2d 464 (9th Cir., 1973) 
invoked a three-vear statute of limitations 
but did not cite the Jiffy June case. The 
Ninth Circuit reasoned that there was a 
sufficient basis for the finding that the 
company’s violations were willful since 
two previous investigations of Cactus 
Craft had resulted in warnings against 
further violations of the FLSA. The court 
reasoned that, pursuant to a third in- 
vestigation which led to the court action, 
it was evident that promises of future 
compliance had not been kept. The court 
therefore felt that the company’s actions 
were willful when viewed against this 
factual background. Failure to mention 
the Jiffy June case seems odd when Jiffy 
June was the only circuit court case 
which had been decided on this point. It 
can be argued that the Ninth Circuit’s 
silence on this particular point may be 
taken to be an implicit rejection by that 
circuit of the Jiffy June case. 

*The Florida cases are Hodgson v. 
Leeco Gas ¢& Oil Company, —— F.Supp. 
——, 20 WH Cases 959 M.D. Fla., (1972); 
Hodgson v. Powell Meat Markets, ——F. 
Supp. ——, 20 WH Cases 973 (M.D. 
Fla., 1972); and Hodgson wv. Veterans 
Cleaning Services, Inc., —— F.Supp. —-, 
20 WH Cases 985 (M.D. Fla., 1972). 
One Florida State Court has applied the 
three-year statute of limitations in a 
FLSA case. The Circuit Court of Brow- 
ard County applied the three-year stat- 
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ute of limitations in Lumsden v. Texaco, 
Inc., 21 WH Cases 211 (1972) and indi- 
cated that the term “willful” is synono- 
mous with “knowingly.” The Broward 
Circuit Court cited the Dowd case and 
indicated that it approved that court's 


reasoning. (The above case cites refer 
to the Bureau of National Affairs reporter 
services entitled Wage Hour cases.) 

Hodgson v. Heard, ——F.Supp.—-, 
20 WH cases 968 at 970 (N.D. Ga., 
1972). 


EDUCATIONAL OPPORTUNITIES 


International Legal Congress 


Catholic law professors, judges 
and lawvers from throughout the 
world will go to the University of 
Detroit for the International Pax 
Romana Congress of Jurists July 
20-26, according to Professor W. J. 
Wagner of U. of D.’s School of 
Law. 

The general theme of the Con- 
gress is “Contribution of Christian 
Jurists to Social Justice in the In- 

Additional information about 
registering for the congress can be 
obtained from Professor Wagner at 
the University of Detroit's School 
of Law, 651 East Jefferson Avenue, 
Detroit, Michigan 48226. 
ternational Community.” 


Seminars In Paris 


The University of San Diego 
School of Law and the Institut 
Catholique de Paris will sponsor 
three seminars for lawyers this sum- 
mer in Paris, France. Two seminars 
for practicing attorneys are offered 
during the week of July 1-5. 


One program, which will con- 
centrate on comparative antitrust 
law, will include discussion be- 
tween American and French law- 
yers. The other seminar, which will 
cover legal problems of business 
abroad, is designed for lawyers 
with relatively little experience in 
foreign operations. 


Faculty for the seminars includes 
American and European professors 
and practitioners. 


The third seminar is a general 
introduction to international and 
comparative law, July 1 through 
August 13, primarily for law stu- 
dents but also useful for lawyers. 

For further information on this 
program, write: Associate Dean 
Herbert Lazerow, School of Law, 


University of San Diego, Alcala 
Park, San Diego, Cal. 92110. 


Business Law 


A short course on business law— 
commercial, banking and consumer 
transactions—will be conducted 
June 17-20 by The Southwestern 
Legal Foundation in Dallas. The 
five-day noncredit course will be 
held at the Hilton Inn, 5600 North 
Central Expressway. 

The course will deal with the 
major developments of the adop- 
tion of the Uniform Commercial 
Code as well as recent cases 
concerning the sale of goods and 
secured transactions. Particular at- 
tention will be paid to the inter- 
relationship between the secured 
transactions provisions of the UCC 
and the Bankruptcy Act. 

Further information and copies 
of the program may be obtained 
by writing the registrar, The South- 
western Legal Foundation, 3315 
Daniels St., Dallas, Texas 75205. 


Investments Abroad 


A symposium on private invest- 
ments abroad will be conducted by 
the International and Comparative 
Law Center, a division of The 
Southwestern Legal Foundation, in 
Dallas June 12-14, at the Hilton 
Inn, 5600 North Central Express- 
way. 

The conference is designed for 
public officials, lawyers, economists 
and businessmen who will be given 
an opportunity to study and discuss 
private investments abroad, inter- 
national business, problems and so- 
lutions. 

Further information and copies 
of the program may be obtained 
by writing the registrar, The 
Southwestern Legal Foundation, 
Dallas, Texas 75205. 
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YOU 


could losing 
important case! 


If you are not using 3m brand products in 
your IBM word processor, YOU ARE! 


Consider one of the most important cases in 
your day to day business activities — office 
efficiency. One tenth of the Florida barristers 
using IBM's MTST/MCST in their offices have 
found greater efficiency in using 3m Scotch 
brand products from Data Devices Supply. Here's 
what they considered: 


(COST) You save 30% of the price of your 
tape cartridges and mag cards by 
using 3m from Data Devices Supply. 


(QUALITY) Not only do you save 30%, but 
you give up absolutely nothing in 
quality and performance. IBM and 
3m tapes and cards are identical as 
far as your operators and machines 


MTST TAPE CARTRIDGE are concerned. 
QUANTITY 6-23 24-47 48-95 (GUARANTEE) In addition. we warrant your 
100° length 1750 1650 14.50 complete satisfaction. Simply fill out 
: the coupon below. SEND NO MO. 

120° length 1975 1850 16.00 

=e NEY. If. after you have used the 
MAGNETIC CARD HOLDER products, you are not completely 
BOXES OF 25 1-3 4-9 10-29 30-? satisfied, simply return them to us. 


You will not be billed. Weare hap- 
26.25 | 2125 20.00 18.75 py to say we have never had a 


Your price less 10% for prompt payment (10 days dissatisfied customer. We guarantee 
from invoice) you won't be either! 


ct ct 


1010 Executive Center Drive 
Suite 269 
Orlando, Florida 32803 


We would like to try your offer. We understand that if not completely satisfied, we may return 
the products and there will be no charge. Please send 3m MTST/ MCST[_] Tapes Cards 


in ft. cartridges and/or boxes of 25 cards and holders 
(QUANTITY) (LENGTH) (QUANTITY) 


FIRM NAME 
ADDRESS 


ATIN. 
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The Legal System—A Better Practice Method 


The Economics of Law Practice 
Committee is charged with the 
duty of showing Florida lawyers 
the path to a profitable practice. 
Since we have been unable to 
develop a method to produce more 
clients, we are limited to attempt- 
ing to educate The Florida Bar in 
the methods and manner of han- 
dling clients and cases on a more 
profitable basis. 

The modern concept of legal 
economics is expressed in the 
phrase “the delivery of legal ser- 
vices.” This boils down to the 
ability of our profession to provide 
affordable legal services to the 
public. With the spiraling of the 
cost of living toward an all-time 
high, the cost of legal services has 
kept pace. Unfortunately, the 
client’s ability to pay has not kept 
pace. The end result of these fac- 
tors has been that: 

(1) Some portion of the 
public is doing without legal 
services; 

(2) There has been a rise 
in attorneys’ accounts receiv- 
able; and 

(3) Attorneys are making 
less of a profit from the prac- 
tice of law. 

One of the innovative techniques 
in the practice of the law is the 
development of legal systems for 
office practice. Very simply, a legal 
system is a combination of person- 
nel, equipment and procedures, de- 


Samuel S. Smith, Miami Beach, is 
chairman of the Economics of Law 
Practice Committee and a newly 
elected member of the Board of 
Governors of The Florida Bar. 
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signed to enable the delivery of 
legal services at a lower cost to the 
lawyer and, thereby, the clients. 
A workable legal system is based 
not only upon the use of forms, 
but the recognition of nonlegal 
tasks and repetitive work in the 
practice of law. In order to be 
totally effective, the forms must be 
properly coordinated and _inte- 
grated with the appropriate use of 
personnel and office equipment. 

The basic premise of a legal sys- 
tem is that the present-day prac- 
titioner spends a great deal of time 
in doing either repetitive functions 
or functions which do not require 
the services of an attorney, and can 
therefore be categorized as non- 
legal tasks. If the attorney will take 
the time to identify and isolate 
these items, they will form the 
foundation for an effective legal 
system. After they have been rec- 
ognized, it then becomes the func- 
tion of the attorney to consolidate 
the foregoing information and 
adapt it to modern machine tech- 
nology within the office. 

Perhaps the most common legal 
system presently in use by lawyers 
throughout the country is in the 
field of probate. The first require- 
ment is a listing of pertinent in- 
formation relating to the decedent 
and estate, commonly referred to 
as a Master Information List 
(M.LL.). Once this has been de- 
veloped, the next requirement is 
a checklist of common jobs which 
are always done in the probate of 
an estate, indicating the time 
sequence set forth by statute, rules 
or practice. Lastly, form letters and 
form pleadings, which are common 
to the handling of any estate, 
should be developed so as to re- 
quire only the insertion of simple 
facts. Once these three require- 
ments have been met, they form 


the foundation of an effective office 
probate system. The following rep- 
resent some of the items which are 
covered within the M.I.L., time 
checklist, and forms referred to 
above: 


(1) The master information list 
would contain the decedent’s 
name; address; date of death; 
place of death; domicile; social 
security number; names and ad- 
dresses of heirs at law; names and 
addresses of beneficiaries under 
the will; information relative to the 
will and codicil, or the absence of 
same; a full description of the 
assets of the decedent, together 
with a full description of the de- 
cedent’s debts; information regard- 
ing safe deposit box; name and 
address of the accountant. 


(2) The time checklist would 
contain the date of death; the date 
the order appointing the personal 
representative was entered; the 
first publication of notice to 
creditors, and expiration date for 
same; the date when the inventory 
is due; the alternate valuation date 
for estate tax purposes; the due 
date for the filing of the federal 
estate tax return; the selection of 
the calendar or fiscal year for the 
estate; the time limit for the filing 
of a claim for dower; the due date 
for the decedent’s income tax re- 
turn; the due date for the filing 
of the fiduciary income tax return. 


(3) Some of the common forms 
which are, by nature, repetitive 
within the handling of an estate 
include: letters to brokers request- 
ing date of death valuation on 
stocks; letters to banks requesting 
transfer of accounts to estate ac- 
counts; letters to creditors seeking 
information relative to the debts of 
the decedent; letters transmitting 
money to beneficiaries under the 


391 


We: 
> = 
4 


YOUR OWN IN-OFFICE 
MORTGAGE CLOSING 
MINI-COMPUTER 


1. Typist types everything 
about the loan once on a 
Worksheet. As she types, the 
data is stored in the mini- 
computer's memory. 


2. One-by-one, typist in- 
serts all closing docu- 
ments into mini-computer 
(Closing Statement, Reg. Z, 
Deed to Secure Debt, Note, 
Affidavits, EDP form, all 
others). 


3. Each form is_ printed 
automatically — perfectly — 
completely. Never a typing 
error. Mini-computer is pro- 
grammed for your forms. 


4. All calculations like APR, 
payment dates, tax escrows, 
discounts and fees are done 
automatically. 


5. She typed one form by 
hand... and prepared 
the rest automatically! 


6. Law firms, S & L's 
throughout the country 
are using this system to 
prepare all closing docu- 
ments accurately in less 
than 30 minutes. 


For more details, contact 


NIXDORF COMPUTER 
INC. 


730 J, West Hallandale 
Bivd. 


Hallandale , Florida 33009 


Phone: (305) 921-7830 
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will and payment of bequests; peti- 
tions to waive necessity of ap- 
praisal and orders covering same; 
petitions to extend time for filing 
inventory and orders covering 
same; transmittal of checks to 
creditors in payment of claims; pe- 
titions for executors, administrators 
or attorney's fees and orders cov- 
ering same. 

It becomes obvious that the fore- 
going represent only a small num- 
ber of examples of the procedures 
and forms which can be sstan- 
dardized in the average probate 
practice. Each lawyer, depending 
upon the type of practice and in- 
dividual methods and procedures, 
can add or delete such items as 
may be appropriate. The end re- 
sult should be a suitable M.LL., 
checklist and form book, which 
will form the foundation of the 
probate system. Once these have 
been organized, a review of them 
should indicate that the services 
of an attorney are not required to 
fill in the missing blanks or in- 
formation. If the paper work por- 
tion of the system has been prop- 
erly set up, then a capable legal 
secretary, legal assistant or para- 
legal should have no difficulty in 
applying the appropriate informa- 
tion from the M.I.L. to the forms, 
without the necessity of any law- 
yer’s time being involved either 
in the investigation or dictation of 
the items. 

Finally, the most effective utili- 
zation of the legal system depends 
upon the use of appropriate equip- 
ment within the law office. Once 
the forms have been established, 
their maximum _ utilization _ is 
through the use of the automatic 
typewriter. With the use of an 
automatic typewriter, the dictation 
time is totally eliminated, as is the 
necessity to proofread any of the 
form letters or petitions. Addition- 
ally, the machine’s capabilities en- 
able the operator to turn out a 
substantially greater volume of 
work than the secretary using non- 
automative equipment. If an auto- 
matic typewriter is not available, 
there are still great timesavings 
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available through the use of these 
forms and systems; however, maxi- 
mum utilization is only possible 
by the three-tiered legal system 
consisting of forms, personnel and 
equipment. 

The concept described in this 
article might seem new and revolu- 
tionary at the outset, but some 
careful reflection will make the 
reader realize that it is just another 
small step forward from existing 
practice. Most lawyers have prob- 
ably developed their own forms, 
which either they or their secre- 
taries use daily. The Florida Bar 
at one time published a set of 
forms in varying fields, including 
adoption, divorce, wills and real 
property. In addition, the Florida 
Supreme Court has adopted a 
number of forms as part of the 
Florida Rules of Civil Procedure, 
and our probate court for many 
years has used the probate forms 
which cover a large percentage of 
all of the pleadings necessary in 
the simple administration of an 
estate. Thus the seeds for the de- 
velopment of an effective legal sys- 
tem have existed in Florida for a 
number of years, and the Eco- 
nomics of Law Practice Committee 
hopes to bring this concept to full 
bloom within the next year. Many 
states, including Texas and Utah, 
have already developed such sys- 
tems for their lawyers, which in- 
clude preprinted checklists, M.I-L.’s 
form letters, and form pleadings, 
together with magnetic card re- 
productions of the various forms 
for use with automatic typewriters. 
It now remains for Florida to move 
forward within the area of legal 
systems, the end result of which 
can only be better service for our 
clients and a more profitable prac- 
tice for those lawyers who are 
willing to change with the times. [1] 
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SEMINAR ON ADMIRALTY LAW 


The Florida Bar is cordially invited to attend a seminar on Admiralty Law sponsored by the South- 
eastern Admiralty Law Institute and the Institute of Continuing Legal Education in Georgia at the Hyatt 
Regency Atlanta, 265 Peachtree Street, N.E., Atlanta, on Friday, June 21, and Saturday, June 22, 1974. 
Lunch, program materials, and cocktail reception are included in registration fee. 


Please mail the registration form provided below and make your hotel reservation with the Hyatt 
Regency, Atlanta, Telephone 404 577-1234, or the hotel of your choice. 


PROGRAM 


RECENT JURISDICTIONAL DEVELOPMENTS 


Friday Morning, June 21, Session ‘ 
t, Jack , Mobile, 
RECENT DEVELOPMENTS UNDER THE LONGSHORE- 


MEN’S AND HARBOR WORKERS’ COMPENSATION ACT 
Nicholas D. Lamorte, Lamorte, Burns & Co., Inc., New DEATH AND DAMAGES: WHAT COURSE DO WE TAKE 
York, New York FROM MORAGNE AND GAUDET? 


The Honorable Alvin B. Rubin, 
MARITIME LIENS AND SHIP MORTGAGES District Judge, U. S. District Court for the Eastern 
Walter C. Hartridge, Bouhan, Williams G Levy, Savan- District of Louisiana 


nah, Georgia 
Saturday Morning, June 22, Session 
MARINE TERMINOLOGY 
Harry W. Reineke, Jr., Naval Architect, New Orleans, RECOVERABLE DAMAGES IN PERSONAL INJURY 


Louisiana ACTIONS 
Samuel C. Gainsburgh, Kierr, Gainsburgh & Benjamin, 
MARINE SALVAGE: A PAST WITH A FUTURE _ New Orleans, Louisiana 
Dixon, Dixon, Lane and Mitchell, OF DAMAGES IN CASES OF COLLISION 


AND ALLISION 
B. Allston Moore, Jr., Buist, Moore, Smythe G McGee, 


Friday Afternoon, June 21 Session Charleston, S. C. 

RECENT DECISIONS IN THE FOURTH AND RECENT DEVELOPMENTS IN INDEMNITY AND 

FIFTH CIRCUIT COURTS OF APPEALS CONTRIBUTION 
George W. Healy III, Phelps, Dunbar, Marks, Claverie Roland R. Parent, Smathers and Thompson, Miami, 
& Sims, New Orleans, Louisiana Florida 


REGISTRATION APPLICATION—ADMIRALTY LAW SEMINAR 


Please register me for the SEMINAR ON ADMIRALTY LAW to be held at the Hyatt Regency, Atlanta, Georgia, on June 
21-22, 1974. 


(] | am a SEALI member. My check for $40 registration fee payable to ICLE IN GEORGIA is enclosed. 


[] | am not a SEALI member. My check for $50 registration fee payable to ICLE in GEORGIA is enclosed. 


| plan to bring my spouse to the reception 


(Name) 


SOCIAL SECURITY NO. 


NAME 


FIRM 


MAILING ADDRESS 


CITY COUNTY CODE 
AGE CATEGORY: under 22 ( ); 22-35 ( ); 36-55 ( ); over 55 ( ) 


MAIL APPLICATION AND CHECK OR MONEY ORDER TO: 


James W. Curtis, Director 
Institute of Continuing Legal Education in Georgia 
University of Georgia School of Law 
Athens, Georgia 30602 — Telephone 404 542-2522 
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News of the Local and State Judiciary 


State Supreme Court Justice David 
L. McCain spoke at the dedication 
of new offices of the public defender 
in West Palm Beach on April 5. 
Justice McCain spoke about the crim- 
inal justice system. 


Wayne McDonald Carlisle has 
been appointed circuit judge of the 
Eighth Judicial Circuit in Gaines- 
ville by Governor Reubin Askew, 
Judge Carlisle succeeds Judge George 
L. Patten, deceased. The new judge 
is a law graduate of the University 
of Florida. He served as county at- 
torney in Alachua County since Sep- 
tember 1963 and as judge pro tempore 
for the Gainesville municipal court 
for about two years. 


Judge Myron Shapiro, formerly 
judge pro tempore of the Maricopa 
County Superior Court in Phoenix, 
Arizona, has received a permanent 
appointment to this position. Judge 
Shapiro previously served as deputy 
county attorney and assistant attor- 
ney general in Phoenix. Prior to that, 
he practiced law in Miami Beach 
from 1959 to 1963 in association 
with his uncle, Harold Shapiro. 


Judge Marvin U. Mounts, Jr., Palm 
Beach County, was named to preside 
over a statewide anti-drug grand jury 
panel. The special grand jury was 
requested by Governor Reubin 
Askew, who has expressed concern 
about Florida’s reputation as the nar- 
cotics port of entry for the nation. 
According to Hillsborough County 
State Attorney E. J. Salcines, who was 
appointed by Askew to conduct the 
anti-drug probe, the panel is the first 
of its kind in state history. 


Judge Charles B. Fulton, who re- 
cently moved from Miami to Lake 
Worth, is now presiding in the U.S. 
District Court in West Palm Beach 
on a permanent basis. 
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the Governor to succeed the late Judge Ira J. Carter. Judge Wright's father, 
J. Colvin Wright, retired chief judge of the Pennsylvania State Supreme Court, 
performs the robing ceremony. (Lower photo) (Gainesville Sun photos by Bill 


Baber) 


Judge Marion W. Gooding, Jack- 
sonville, was elected president of the 
Baptist Memorial Hospital’s Govern- 
ing Board of Directors. Judge Good- 
ing, who was elected judge of the 
circuit court in 1961, has been as- 
sociated with the hospital since 1950. 


Hillsborough County Circuit Judge 


Harry G. McDonald has retired after 
nine years on the bench. A law grad- 
uate of the University of Florida, 
Judge McDonald began practicing 
law in 1937 in Tampa. During the 
1940's, he served three terms in the 
Florida House of Representatives. 
He was appointed judge in 1964. 
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ig Margaret Kathleen Wright takes the oath as county judge of Alachua County 4 
from Circuit Judge John J. Crews in March (Top photo). She was appointed by Es 
an 


(Top left) Florida Supreme Court Justice B. F. Overton March 27. (top right) Also at the ceremony was Florida 
was helped with his new robe by his sons Robert, 17, and Bar President-clect J. Rex Farrior, Jr.. who presented 
William, 21, at his investiture ceremony in Tallahassee on Justice Overton with a Bible on behalf of the Bar. 


Judge Emmett C. Choate, (center) 
who took senior status in July in the 
U. S. District Court for the Southern 
District of Florida, was honored at 
a ceremony where his portrait, which 
now hangs in the Dade Courthouse, 
was unveiled. On hand to honor Judge 
Choate were U. S. District Court 
Judges (l-r) Norman C. Roettger, 
Jr., Chief Judge Charles B. Fulton, 
Joe Eaton, C. Clyde Atkins, William 
O. Mehrtens, Peter T. Fay, David 
W. Dyer, U. S. Court of Appeals, 
Fifth Circuit; and James L. King, also 
a U. S. District Court judge. (Photo 
from The Miami Review) 


Clearwater Bar. New officers of this 
local bar installed May 1 are: Frank 
C. Logan, president; N. David Ko- 
rones, president-elect; Donald M. 
Hall, 1st vice president; Larry K. 
Meyer, 2nd vice president; James A. 
Baxter, 3rd vice president; Mary Lou 
Wagstaff, secretary; and Crockett 
Farnell, treasurer. 


Orange County Bar. Two all-day 
seminars presented by this association 
covered real estate and probate law 
on March 1 and juvenile and family 
law on April 5. Other seminars sched- 
uled are corporate tax, May 24. 


and legal economics, June 14. Mayor Randolph Wedding of St. Petersburg (second from right) presents a 


signed Law Day proclamation to members of the St. Petersburg Bar Association 
as that group prepares to present observances throughout the city calling on 
“Young America: Lead the Way; help to preserve good laws; change bad laws 
D. W. Perkins Bar. The new presi- and make better laws.” From left are Lee Greene, Richard M. Georges, Law 
dent of this Jacksonville association Day committee members; Charles W. Burke, president; Judge Robert E. Beach, 
is Ernest Jackson, Sr., and the new chairman, Liberty Bell Award Committee; the mayor and Lee J. Dixon II, Law 
secretary is Jennings H. Best. Day Committee. 
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Palm Beach County Bar. Members of 
this association, employees of the 
Palm Beach County courthouse and 
friends raised over $13,000 for a re- 
tirement gift for Thelma and Thaddie 
Plant. The two sisters, who are iden- 
tical twins, have both worked at the 
Palm Beach courthouse for 50 years 
each without missing a day until their 
retirement on April 1. 


At a reception given in their honor 
in West Palm Beach, the 69-year-old 
twins were presented with a 1974 
Oldsmobile purchased from the funds 
raised for them. The remainder of the 
funds will be used for a planned trip 
to Europe and for their retirement. 


The sisters were thanked for their 
many years of kind cooperation and 
assistance by the association’s presi- 
dent, Raymond W. Royce. Thaddie 
Plant worked as supervisory clerk in 
the county law department and 
Thelma headed the delinquent tax 
section there. 


Stephen G. Davidson, formerly at- 
torney and corporate officer with Kas- 
suba Development Corporation, is 
now associated with Robert McK. 
Foster at 400 Royal Palm Way, Palm 
Beach 33480. The telephone number 
is 655-8780. 


William H. Yanger, Jr., and Cary 
R. Singletary have formed a partner- 
ship for the general practice of law 
under the firm name of Yanger & 
Singletary. Offices are located at Suite 
802, Marine Bank Bldg., Tampa 
33602, telephone 229-0659. 


In Miami, Joseph Z. Fleming and 
Aviva D. Neuman have formed a law 
partnership. Offices for Fleming & 
Neuman are located at Suite 620, 
Ingraham Bldg., 25 S.E. Second Ave., 
Miami 33131. The new telephone 
number is 373-0791. 


Judith S. Miller and Stephen A. 
Scott are no longer affiliated with Re- 
search for Lawyers, Inc. Their in- 
terests in the corporation have been 
sold to another company. Miller will 
continue her law practice with the 
firm of Miller & Moody at 605 N.E. 
First St., Suite E, Gainesville 32601, 
telephone 373-6791. Scott works with 
Emest Tew & Associates, 901 N.W. 
Eighth Ave., also in Gainesville. 
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Partnerships & Associations 


NEWS OF THE BENCH AND BAR-Ilocal bar association activities 


Twins Thelma and Thaddie Plant were honored for a combined service of 100 
years at the Palm Beach County courthouse. (Palm Beach Post-Times photo 


by Nick Arroyo) 


On April 1, Louis J. Williams be- 
came associated with the firm of 
Troiano, Roberts, Philpot & Smith, 
P.A., P.O. Drawer 829, 317 South 
Tennessee Ave., Lakeland 33802. 
Williams formerly practiced with the 
law firm of Fowler, White, Gillen, 
Kinney, Boggs & Villareal, P.A. 


The new law firm of Nichols & 
Tatich is located at Suite 1110, the 
Hartford Bldg., P.O. Box 33, Orlando 
32802. Alan L. Tallis has also re- 
cently associated with the firm. 


S. Thompson Tygart, Jr., announces 
that Frederick B. Tygart is now as- 
sociated with him in the practice of 
law under the new firm name of 
Tygart & Tygart, P.A. Offices are 
located at 6414 Arlington Rd., Jack- 
sonville 32211. Frederick Tygart is a 
former assistant state attorney. 


William C. Gentry has joined the 
firm of Bedell, Bedell, Dittmar, Smith 
& Zehmer, P.A., with offices at 1520 
Barnett Bank Bldg., Jacksonville 
32202. Wayne Hogan and William A. 
Bald will continue to be associated 
with the firm. 


Gelman & Figur, P.A., and Madsen 
& Funk have merged their law prac- 
tices to continue under the name of 


Madsen, Gelman, Figur & Funk, P.A. 


Offices are located at 633 Florida 


National 
32202 

Barry G. Roderman, Daniel B. Bass 
and L. Van Stillman announce their 
association as law partners under the 
firm name of Roderman, Bass & Still- 
man. Their address is 3201 Griffin 
Rd., Ft. Lauderdale 33312, telephone 
962-4850. 


In Jacksonville, Douglas E. Myers, 
Jr., and Carl Holt Smith III are now 
associated with the firm of Webb 
Swain & Watson. Offices are located 
at 630 American Heritage Life Bldg. 


New members of the firm of 
Icard, Merrill, Cullis, Timm & Furen, 
P.A. are: Michael L. Foreman, John 
C. Patterson, James E. Aker and Tim 
H. Warren. New associates are Ste- 
phen D. Rees and Robert J. Levy. Of- 
fices for the firm, which will continue 
practicing under the same name, re- 
main at 2041 Main St., Sarasota, tele- 
phone 366-6222. 

W. C. Airth, Jr., is now associated 
with the law firm of Howell, Kirby, 
Montgomery, D’Aiuto, Dean & Hal- 
lowes with offices in Orlando, West 
Palm Beach, Jacksonville, Fort Lau- 
derdale and Rockledge. Airth, whose 
mailing address is P.O. Box 273, Or- 
lando 32802, formerly served as as- 


Bank Bldg., Jacksonville 
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sistant public defender of Alachua 
county. 


The law firm of Stewart, Van der 
Hulse, Call & Byrd announces that 
Mario G. de Mendoza III has become 
a member of the firm which is located 
at 400 Royal Palm Way, Palm Beach 
33480. Mendoza was formerly coun- 
sel to the Kassuba Development Cor- 
poration in Palm Beach. 


Charles H. Baumberger and Ste- 
phen F. Rossman have formed a law 
partnership known as Rossman & 
Baumberger. Offices are located at 
714 Biscayne Bldg., 19 West Flagler 


Richard N. Friedman has relocated 
his office to Suite 616, 100 Biscayne 
Tower, Miami 33132. His telephone 
number remains 377-0988. 


The Clearwater law firm of Cobbey 
& Jendrynski has relocated to Suite 
112, 50 South Belcher Rd. The tele- 
phone number is 446-1017. 


B. Norris Rickey announces the 
opening of his office at 40 S.E. First 
Ave., Boca Raton 33432. His new 
telephone number is 391-5880. 


In Miami Beach, Alexander Rubin 
has relocated his office to 1000 Lin- 
coln Rd., Suite 200. His telephone 
number remains 532-2369. 


Karl Beckmeyer has opened a law 
office at Suite 500, Security Trust 
Bldg., 700 Brickell Ave., Miami 
33131. His telephone number is 371- 
2661. 


Putney, Taylor & Hampton has re- 
located its office to the Marine Bank 
Bldg., Suite 461, 315 East Madison 
St. Tampa 33602. The telephone 
number is 223-4731. 


Bernard J. Levy has opened a law 
office at 3074 N.W. 60th Ave., Sun- 
rise 33313, telephone 484-0660. 


James D. Eckert announces the 
opening of his office at Rutland Cen- 
tral Bank Bldg., 55 Fifth St. South, 
St. Petersburg 33731. His Post Office 
Box is 959 and telephone is 821-6054. 


Lawyers in the News 


Florida Bar member Ray Clements, 
Lakeland, has been elected to the 
board of directors of the Marine Bank 
and Trust of Tampa. Clements, for- 
mer tax collector for Polk County, is 
chairman of the Lutz Bank and presi- 
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Office Openings and Removals 


St., Miami 33130, telephone 373- 
0708. Baumberger is a former mem- 
ber of the firm of Hastings, Goldman 
& Baumberger and Rossman was a 


member of the 
Hicks. 


firm of Colson & 


Melvin C. Alldredge and James H. 
Gray, Jr., have formed a law partner- 
ship known as Alldredge & Gray. Of- 
fices for the new partners are located 
at Suite 802, Biscayne Bldg., 19 West 
Flagler St., Miami 33130, telephone 
377-0783. 


Wayne P. Castello and Jeffery H. 
Barker announce the opening of a 


Eckert formerly practiced with the 
firm of Baynard, McLeod, Lang, 
Eckert & Ballard which will continue 
under the name of Baynard, McLeod, 
Lang & Ballad at 669 First Avenue 
North, also in St. Petersburg. 


The law firm of Turner, Hendrick, 
Guilford, Goldstein & McDonald, 
P.A., has relocated its offices to the 
University Federal Bldg., Penthouse 
Suite, 2222 Ponce de Leon Bldg., 
Coral Gables 33134. The telephone 
number is 446-8411. 


Steven Gary has opened a law of- 
fice at Washington Federal Tower, 
Suite 305, 633 N.E. 167th St., North 
Miami Beach 33162. His telephone 
number is 651-3230. 


In Tampa, Bernard C. Silver has 
opened an office for the general prac- 
tice of law at 408 East Madison St., 
His new telephone is 223-4224. 


Judson I. Woods, Jr., has opened 
an office in the Bank of New Smyrna, 
Suite 203, 200 Canal St., New 
Smyrna Beach 32069, telephone 427- 
5257. Woods was formerly a partner 
in the law firm of Gillespie, Gillespie 
& Woods. 


Joe K. Moore has opened a law 
office at 1840 Atlantic Blvd., Jack- 
sonville 32207. His new telephone 
number is 398-2274. 


Miami lawyer, Stephen A. Wayner, 
has moved his offices to 9145 S.W. 


dent of the First State Bank of Win- 
ter Garden. 

Samuel S. Smith recently spoke at 
three different seminars. He spoke 
about “Breakthroughs in ‘Ordinary’ 
Office Supplies” at an institute en- 


partnership to be known as Castello 
& Barker. Castello was formerly as- 
sociated with the offices of Andrews 
& Lewallen in Gainesville, and Barker 
has been an assistant public defender 
in both the 8th and 15th Judicial 
Circuits. The firm is located at 115 
N.E. 7th Avenue, Gainesville 32601, 
and the telephone number is 377- 
4672. 


William Whitaker and Karl Koepke 
announce that Robert Alford, Dennis 
Hightower and Calvin Lenox III are 
now associated with the firm known 
as Whitaker, Koepke & Associates at 
45 West Washington St. in Orlando. 


87th Ave. His telephone number is 
279-9000. 


W. H. Hallman and Gerald E. 
Dwyer have relocated the offices of 
Hallman & Dwyer to 4000 North 
Federal Highway, Boca Raton 33432. 
Also, W. T. Nolan and Irwin J. New- 
man will continue as associates of the 
firm. The telephone number is 395- 
Lisi. 


Robert C. Matthias is engaged in 
the general practice of law with of- 
fices at Suite 616, The Bradshaw 
Bldg., 14 East Washington St., Or- 
lando 32801. His telephone number 
is 422-2411. 


Lawrence H. Samaha has relocated 
his office to the Marine Bank Bldg., 
Suite 416, Tampa 33602. His tele- 
phone number is 228-7461. 


James M. Downey was appointed 
assistant state solicitor general of Col- 
orado. He enforces the occupational 
safety and health provisions (OSHA) 
for the state of Colorado. Downey is 
a member of The Florida Bar. 


Harry Kemker, Tampa, _partici- 
pated with other authorities on anti- 
trust and trade regulation law in the 
International Franchise Association's 
Seventh Annual Legal and Govern- 
ment Affairs Symposium at the May- 
flower Hotel in Washington D.C., 
May 15-17. 


titled “Salvation for the Solo Prac- 
titioner and the Small Firm” pre- 
sented by the State Bar of Texas and 
The Houston Bar in Houston, Feb. 9. 
He also discussed the same subject at 
the Professional Development Pro- 
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gram in Austin entitled “The Respon- 
sible Legal Secretary,” December 1. 
Smith spoke at the National Confer- 
ence on Law Office Economics and 
Management in San Francisco April 
25-27. The subject was “Motivating 
Your Partner.” Smith, chairman of 
The Florida Bar Economics of Law 
Practice Committee, practices in 
Miami Beach with the firm of Smith, 
Mandler, Smith & Parker. 


State Attorneys Robert Eagan, 
Ninth Circuit, and Abbott Herring, 
18th Circuit, received honors for 
“outstanding and dedicated service in 
the fight against organized crime,” 
from the Florida Intelligence Unit. 
Tampa Police Department Intelli- 
gence Officer Alex Taylor presented 
plaques to the two state attorneys on 
March 21. 


City Attorney Robert L. Gibson 
was named “Citizen of the Year” in 
Lake Wales by the Chamber of Com- 
merce there. Gibson, who received 
his LL.B. from the University of Flor- 
ida in 1962, moved to Lake Wales 
in 1966. Two years later, he became 
chairman of the Downtown Develop- 
ment Commission and has recently 
opened a law office with associate 
Kenneth L. Connors. 


Robert Lance Andrews was ap- 
pointed assistant United States at- 
torney in Miami. He formerly prac- 
ticed law with the Hollywood firm of 
DeTardo & Longo. 


William C. Grimes, Bradenton, 
received Manatee County's Distin- 
guished Citizen award for 1974. A 
law graduate of the University of 
Florida, Grimes practiced law in 
Tampa before coming to Bradenton. 
He served in the state House of Rep- 
resentatives in 1954 and 1956. He 
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Jon S. Wheeler 


was also president of the Manatee 
County Chamber of Commerce and 
former director of both the Manatee 
County Bar and the 12th Judicial 
Bar. Grimes is a new member of the 
Board of Governors of The Florida 
Bar. 


U. S. Magistrate Joseph W. Hat- 
chett, Jacksonville, and U.S. District 
Judge James Lawrence King, Miami, 
participated in a five-member legal 
team who traveled to England for one 
week to study the magisterial system 
there. The purpose of the study was 
to gain ideas for improving a rela- 
tively new magisterial program in this 
country, 


Daniel W. O'Connell, executive 
director of the Florida Environmental 
Land Management Study Committee, 
was awarded a full-time Loeb Fel- 
lowship in advanced environmental 
studies for the academic year 1974- 
75. The fellowship is designed for 
men and women of exceptional prom- 
ise for leadership in urban and en- 
vironmental affairs to pursue an in- 
dependent study program at Harvard 
University. 


Captain Robert T. Mounts, USAFR 
(JAG), formerly assistant general 
counsel to Governor Reubin Askew 
and principal draftsman of Florida’s 
capital punishment law, has been 
voluntarily recalled to active duty 
with the U.S. Air Force. Effective 
June 1, he will be assigned to the 
Office of the Staff Judge Advocate, 
Homestead Air Force Base, and plans 
to complete an Air Force legal career. 


A Floridian has been picked as the 
top lawyer in the Air Force for 1973. 
Captain Jon S$. Wheeler of Tampa 
has been selected to receive the Al- 
bert M. Kuhfeld Award. The award 
is annually presented to the most out- 
standing young Judge Advocate of 
the Air Force. Captain Wheeler is 
presently Staff Judge Advocate 
(JAG) at Hurlburt Field, a Tactical 
Air Command installation, near Fort 
Walton Beach. 

He was specifically recognized for 
demonstrating extraordinary _ skills 
and applying utmost fairness with 
military justice matters. He received 
credit for publishing two handbooks 
explaining the military legal processes 
for commanders and airmen. 

Although with less than five years 
of Air Force service, Captain Wheeler 
is certified as a military judge and has 
been admitted to practice before the 
Supreme Court of Florida as well as 
the Federal District Court for the 
Northern District of Florida. He is a 
member of the American and Oka- 
loosa-Walton County Bar Associations. 

He was a member of the Charter 
Class of the Florida State University 
College of Law. 

In May, Captain Wheeler will be 
presented the Kuhfeld Trophy in a 
formal ceremony by the Secretary of 
the Air Force in Washington, D.C. 
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The advertising policy of the Journal is to accept no ads that dis- 


criminate on the basis of sex, race, color, religion, age or national 


origin. Ads must be in keeping with the dignity of the legal profession. 


CLASSIFIED ADVERTISEMENTS 


POSITIONS AVAILABLE 


Successful small firm in North Miami 
needs hardworking, aggressive, experi- 
enced attorney. General practice with 
emphasis on litigation. Must be Florida 
Bar member. Top salary with partnership 
potential. Call M. D. Kahn (305) 893- 
0620 or send resume to Kahn and Clein, 
P. A., 735 N.E. 125th Street, North 
Miami, Florida 33161. 


Defense Firm in moderate-sized city 
needs associate with years’ experience in 
trial practice. Send resume in confidence 
to Journal Box 100. 


Attorney 


Walt Disney World Company 
wishes to add a lawyer to its 
present two-lawyer legal de- 
partment. Approximately two 
years practice is preferred. 
Please send resume including 
salary requirements to Walt 
Disney World, Professional 
Staffing—A-1, Post Office 
Box 40, Lake Buena Vista, 
Florida 32830. 


equal 


opportunity em- 
ployer. 


Corporate Staff Attorney: !mmediate 
opening for staff attorney in legal 
department of Orlando-based bank 
holding company. Some experience in 
corporations, securities, reorganizations, 
and commercial banking law preferred. 
Must be Florida Bar member. Please 
send resume and salary history and re- 
quirements in confidence to Journal 
Box 98. An equal opportunity employer. 


Openings for two law graduates on edi- 
torial staff of nation’s leading publisher 
of city and county codes. Some editorial 
experience preferred but not required. 
Prior practice or membership in state bar 
not required. Please send resume and sal- 
ary requirements to Municipal Code Cor- 
poration, P.O. Box 2235, Tallahassee 
32304. 


POSITIONS WANTED 


Young attorney, LL.M. in taxation, 
member of Florida Bar, seeks association 
with law firm in Dade or Broward coun- 
ties involved in corporate, real estate, 
tax or estate work. Resume upon request. 
Reply Journal Box 5. 
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| have been a practicing attorney in NYC 
since 1954 and a member of The Florida 
Bar, experienced in general practice and 
trial work in state and federal courts; 
wish to relocate to Broward or Dade 
counties; wish association with potential 
advancement or partnership possibility. 
Available immediately. Write Journal 
Box 3. 


South Florida attorney admitted to the 
Fla. Bar in 1972, but not in active 
practice, desires to work in South Florida 
with a small or medium-sized firm en- 
gaged in general practice. Salary no 
obstacle. Reply Journal Box 11. 


Missouri attorney, recently admitted in 
Fla., desires to relocate in S.E. Fla. Thir- 
teen years experience with large law 
firm and in corporate legal dept. Desires 
association with partnership potential 
with law firm or in corporate legal dept. 
Resume upon request to Journal Box 79. 


Trial attorney seeks desk space in active 
law offices in Florida. Experience in- 
cludes U.S. Department of Justice and 
U.S. Senate Committee. Member of 
Florida and Washington, D.C. bars. Will 
also consider reasonable services or 
association. Journal Box 93. 


Tax attorney, CPA, seven years experience 
with IRS, CPA firm, and law firm desires 
opportunity in tax field. Resume upon 
request. Reply Journal Box 8. 


Tox attorney, presently practicing in 
soythern city seeks position with grow- 
ing Florida law firm with potential in 
tax and related areas. Member of the 
Florida, Kentucky, Tax Court and Court 
of Claims Bars. LL.M. (in taxation) 
from N.Y.U. Law School, excellent back- 
ground and experience. Reply Journal 
Box 9. 


Attorney—41, member Fla. and N.Y. 
Bars—heavy emphasis real estate; relo- 
cating from New York to Orlando area; 
seeks office space with attorney in 
Orlando area for mutual benefit. Reply 
Journal Box 2. 


Corporate or governmental position 
sought by attorney (47) with good aca- 
demic background; member Florida Bar 
since 1969; private general practice (3 
years), city attorney (1/2 years); back- 
ground also in electronics and aircraft; 
will consider either full-time or part- 
time position. Please write Journal Box 1. 


Attorney, 29, LL.M. in Taxation, mem- 
ber Massachusetts Bar, wishes to relo- 
cate, seeks responsible position with law 
firm or corporation. Three years concen- 
trated experience with Boston firm in 
corporate, real estate, banking and com- 
mercial law. Write Journal Box 4. 


Young attorney, 27, member Fla. Bar 
admitted 1971, May candidate for 
LL.M. (taxation) at NYU, seeks posi- 
tion to practice in estate, business and 
tax law areas. Two years general experi- 
ence in public utility, price commission, 
corporate and contract law. Reply 
Journal Box 7. 


Attorney, 34, member of Michigan and 
Florida Bars, six years in general prac- 
tice, wishes to relocate in Florida, seek- 
ing challenging position in private indus- 
try. Reply Journal Box 6. 
Attorney-CPA, 29, five years experience 
in tax planning and compliance work 
with CPA firms; adjunct professor of 
taxation; and LL.M. taxation candi- 
date, seeks a challenging position with 
a law firm in Broward or Dade coun- 
ties. Reply Journal Box 10. 


Young attorney, member of Fla. Bar, out- 
standing background and experience, 
seeks position with potential. Resume 
upon request from Journal Box 50. 


TAX ATTORNEY, 28, LL.M (in taxa- 
tion) NYU, CPA, member of Fla. and 
N.Y. bars, Miami resident to 1970, four 
years tax experience—presently with 
Wall Street law firm and formerly with 
Coopers G Lybrand’s N.Y.C. tax de- 
partment, seeks position in Miami with 
law firm. Reply Journal Box 99. 


Attorney, 29, admitted in Florida and 
Virginia, with three years federal trial 
experience, including many wiretap and 
tax cases, seeks position in Florida with 
law firm or corporation. Resume and 
references upon request. Reply Journal 
Box 12. 


BOOKS 


Fla. Jur., Am. Jur. 2d, ALR 
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USCS,USL ed 
Representing the Lawyers 
Co-operative Publishing Company 

Fred Carr 


Frank Merville 


1710 Flamingo Dr. 4544 Marseille Dr. 
Orlando 32803 Pensacola 32505 
(305) 967-3710 (904) 433-0377 
(Central Fla.) (Northwest Fla.) 
John Pet 

(305) 967-3710 

P.O. Box 15101 


West Palm Beach Vic Warminger 


4 P.O. Box 11 
P. O. Box 2734 Palmetto 33561 
Jacksonville 32203 (813) 896-2626 
(East Coast) (West Coast) 


For sale: Law books, no equity; assume 
pay off obligation to Lawyers’ Co-op or 
pay off balance on these sets: Proof of 
Facts, Am. Jur. Trials, Supreme Court 
Reporter, Am. Jur. Pleading and Practice, 
Am. Jur. Second, U.S. Code Service. Call 
Clyde Ellis, agent for seller, at 904- 
376-3297 or write 115 S. Main Street, 
Gainesville 32601. 
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BOOKS 


LAW BOOKS—Reports, statutes, texts, 
etc. New or used; bought and sold. 
Wm. W. Gount & Sons, Inc., Gaunt 
Building, 3011 Gulf Drive, Holmes 
Beach, Florida 33510. 


Complete Library Service 
Inventories, Appraisals, Used and 
New Books Bought and Sold 


George R. Lewis, Sr. 
110 Indian Rocks Road 
Largo, Florida 33540 
Ph. (813) 584-0213 


MISCELLANEOUS 


WEEKLY SUMMARIES 


Know what decisions were rendered last 
week. Decisions of Florida Supreme Court 
and the four District Courts of Appeal are 
available from Florida Appellate Court 
Reporting Service. Write Municipal Code 
Corporation, P.O. Box 2235, Tallahassee, 
Florida 32304. 


DOCUMENT EXAMINER 


Retired Special Agent of FBI with 30 
years experience in FBI Laboratory. Qual- 
ified as expert witness throughout U.S., 
etc. Examination of documents: hand- 
writing, handprinting and typewriting 
identification, detection of forgery and 
alterations and related problems. 
GEORGE MESNIG, 1616 Bunker Hill Dr., 
Sun City Center, Fla. 33570 (813) 
634-1616 


Aviation litigation consultants—A total 
service concept. Specializing in the prep- 
aration of aircrash cases for attorneys. 
P.O. 40-2863, Miami Beach 33140. 
305-861-9190. Request free information 
check list on legal letterhead. 


CORPORATION SUPPLIES 

Have you ever been delayed with your 
corporation closings? You won't be if 
you order from State Seal & Certificate 
Co., where your order is shipped the 
same day as received. 1244 minutes in- 
cluded in compact (C-1 or C-2) outfits. 
Send for brochure of complete line of 
corporation supplies. P.O. Box 1280, 
Hollywood 33022. See our display ad in 
this issue. 


How to respond to classified ads with 
box numbers: Write a letter to Box No. 
of ad, seal in envelope, and address 
envelope in this style: 

Journal Box 

The Florida Bar Journal 

Tallahassee, Florida 32304 
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Serious family illness forces considera- 
tion of lease or sale of entire building, 
good will and all facilities of established 
law firm 300 feet from courthouse down- 
town Orlando: 3200 square feet, beauti- 
fully furnished and equipped, library and 
conference rooms. Would consider mana- 
gerial partnership, two or more lawyers, 
with immediate leave of absence for 
present owner. Reply to Journal Box 80. 


Expert meteorological witness—meteoro- 
logical testimony, investigations, and 
written reports for law firms and insur- 
ance companies. Practicing aeronautical 
and tropical meteorologist in Fla. and 
Latin America since 1939. Professional 
member American Meteorological Society. 
Robert S. Bush, Consulting Professional 
Meteorologist, 7910 S.W. 52 Ave., Miami 
33143... (305) 666-4406. 


EXPERT WITNESS testimony and writ- 
ten reports in cases of workmen’s com- 
pensation and other litigation involving 
employment expertise, wage loss, occu- 
pational outlook and vocational recom- 
mendations to determine employability, 
or nonemployability for physically, men- 
tally and emotionally impaired. Excellent 
expertise and reputation. Have worked 
for carrier and claimant. Will travel as 
required. Harold Dunsky, 18201 NE. 
10th Avenue, North Miami Beach, Flor- 
ida 33162. Phone 305/651-8835. 


IS THERE AN OPENING 
FOR AN ATTORNEY 
IN YOUR OFFICE? 


The Florida Bar Lawyer Place- 
ment Service can help. Place 
your name on its mailing list 
and receive resumes 
monthly. Or write, giving job 
specifications, receive 
resumes at once. Help an 
attorney find a job—and fill 
your vacancy. Write: 
The Florida Bor 


Lawyer Placement Service 
Tallahassee, Florida 32304 


M.T.S.T. Noise Dampening Hood for 
double tape unit and several tapes of 
various lengths for sale. Like new, used 
only a few months. Contact Norman J. 
Silber, 201 Sevilla Ave., Coral Gables, 
Fla. 33134 (305) 446-2689. 


Classified advertising—$15 per insertion 
to nonmembers; $10 per insertion to 
members of The Florida Bar. Display 
classified: $25. Copy deadline for clas- 
sified ads accepted up to the 10th of 
the month preceding. Payment for clas- 
sified ads must be made in advance. 


Interested in an applicant whose ad ap- 
pears here? Please respond to the box 
number given and mail it as directed to 
the Journal. The Journal office does not 
have on file the resumes of these appli- 
cants. The Journal is pledged to preserve 
the confidential nature of these an- 
nouncements and will not give informa- 
tion about the applicant to callers. All 
responses to box numbers will be for- 
warded to the advertiser the same day 
they are received in the Journal office 
and air mail is used when appropriate. 


Economics of wrongful death or disability. 
Objective appraisal or loss provides sound 
basis for settlement. Prompt, nationwide 
service. J. Fremon Jones, Ph.D. P.O. Box 
6186, Norfolk, Virginia 23508. (804) 
489-8000 Ext. 578, (804) 499-2818. 


For Rent—Vacation home on Waynes- 
ville Country Club Golf Course, com- 
pletely equipped, $500 per month with 
utilities, no pets. League Realty Co., 
304 Depot Street, Waynesville, N.C. 
Phone: 704-456-4528. 


Attention Attorneys: A complete line of 
corporation supplies. Try our most pop- 
ular corporate outfit—the all-in-one 
kit with 1244 minutes. Delivered to you 
complete for only $25. Write for bro- 
chure of our complete line. Orders shipped 
same day from our mailing house, South 
East Seal & Stamp Company, P. O. Box 
1279. Hollywood, Florida 33022. 


Patent Office trademark and patent 
records investigations. Stan Stanton’s 
Search Service. Room 1000, 927-15th 
St., N.W., Washington, D.C. 20005. 
Phone (202) 638-1210. 


Corporation Supplies—As you are aware, 
the prices of corporation supplies have 
increased. Why not deal with a mail 
order company, and save money? Com- 
plete corporate outfit with our Subchapter 
S and 1244 minutes, $25. Blank sheets 
deduct $1. This cost complete includes 
shipping to you. Send for complete 
brochure of corporation supplies. Write 
Nationwide Corporation Supplies, P. O. 
Box 729, Hallandale, Florida 33009. 
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PEACE MIND 


The very essence of home ownership is the peace of mind and sense of 
security which arises therefrom. Lacking this, one of the basic elements of 
satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend 
land title insurance to their clients, and caused these same clients to desire it 
and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to 
which he is entitled, by relying upon his Realtor and his attorney to handle the 
details of such transactions, and instructing them to obtain for him a land title 
insurance policy as the final protection of his ownership. 


Say County 
BAY COUNTY LAND & ABSTRACT 
Co., INC. 
Panama City, Florida 


Bradford County 


BRADFORD COUNTY ABSTRACT CO. 


Starke, Florida 


Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Brevard County 


ABSTRACT & TITLE CORP. OF FLA. 


Titusville, Florida 


ABSTRACT & TITLE CORP. OF FLA. 


Melbourne, Florida 


ABSTRACT & TITLE CORP. OF FLA. 
Merritt Island, Florida 


Broward County 


LAUDERDALE ABST. & TITLE CO. 


Fort Lauderdale, Florida 
POMPANO BEACH BRANCH 
DAVIE BRANCH 


COMMERCIAL BLVD. BRANCH 
Charlotte County 

ABSTRACT & TITLE CORP. OF FLA. 

Punta Gorda, Florida 

PORT CHARLOTTE BRANCH 
Citrus County 

CITRUS TITLE CO. 

Inverness, Florida 
Clay County 

GREEN COVE SPRINGS ABST. & 

TITLE INS. CO. 
Green Cove Springs, Florida 


Calhoun County 


FLORIDA LAND TITLE & TRUST CO. 


Marianna, Florida 


Collier County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 
BROWN REALTY & ABSTRACT CO. 
Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABST. CO. 
Miami, Florida 
DADE BROWARD TITLE CO. 
Miami, Florida 
Duval County 


TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 
Gadsden County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 
Gulf County 
TOMLINSON ABST. CO., INC. 
Port St. Joe, Florida 
Hendry County 


HENDRY COUNTY TITLE & ABST. CO. 


LaBelle, Florida 
ABST. & TITLE CORP. OF FLA. 
Ft. Myers, Florida 

Holmes County 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 


FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 

Indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 


DOMESTIC TITLE CO. 
Ft. Myers, Florida 


Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Madison County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Manatee County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin County 
FLORIDA ABST. & TITLE INS. CO. 
Stuart, Florida 

Nassau County 


FLORIDA ABST. & TITLE INS. CO. 
Fernandina Beach, Florida 


Okaloosa County 
FT. WALTON BEACH ABST. & 
TITLE INS. CO. 
Ft. Walton Beach, Florida 


SECURITY TITLE CO. 
Ft. Walton Beach, Florida 
Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 
Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 
Paim Beach County 
PALM BEACH ABST. & TITLE CO. 
West Palm Beach, Florida 
Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 
WEST PASCO TITLE & ABST. CO. 
New Port Richey, Florida 
Pinellas County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 

Polk County 
POLK COUNTY ABSTRACT CO. 
Bartow, Florida 

Putnam County 
PALATKA ABSTRACT & TITLE 

GUARANTY, INC. 

Palatka, Florida 

St. Johns County 
ST. JOHNS COUNTY ABST. CO. 
St. Augustine, Florida 

St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 

Sarasota County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 
Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 
Virgin Islands 
FIRST TITLE, TRUST & ABST. CO. 
St. Croix, U.S. Virgin Islands 
Volusia County 
HALIFAX TITLE CO. 
Daytona Beach, Florida 
Washington County 


FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
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HARRISON'S 


LORIDA STAIIOINES AININO TAINED 
Check The New Advantages 


A HARRISON COMPANY EXCLUSIVE 


Copyright 1974, 2661 Pages 

Dimensions 6-1/4" x 9-1/4" 
Bound in Maroon 

Lexotone, Stamped in Gold Foil 


Revised Volumes 30, 31,32,33 
(FLORIDA RULES OF COURT) 
in One Book 
5 Volumes in1 


This unique One Volume work, Harrison's One Volume Revision 
containing all Florida Rules contains all materials formerly 
of Court, will be revised on found in: 


a regular basis providing 
the Bench and Bar witha 
single convenient reference 
source for desk, office and 
courtroom. 


¢ F.S.A. Volume 30, plus supplement 

¢ F.S.A. Volume 31, plus supplement 

e¢ F.S.A. Volume 32, plus supplement 

¢ F.S.A. Volume 33, plus supplement 

e Florida Rules of Court Pamphiet 

¢ PLUS all 1973 changes to Florida 
Court Rules and Bar Regulations 


Copyright 1974, 895 Pages, 
Dimensions 6-1/4"x9- 1/4: 
Bound in Maroon Lexotone, 
Stamped in Gold Foil 


Revised Volumes 28, 29, 29A 
(GENERAL INDEX) 


in One Book 
3 Volumes in1 


The Harrison Company has 
completely reindexed the 
Florida Statutes Annotated 
from A to Z—a complete, com- 
prehensive and exhaustive 
Index—in One Volume. An 
indispensable tool for all 
F.SA. users. 


Modern computerized format, 
bound in durable Lexotone— 
the Florida version of Harri- 
son's highly acclaimed One 
Volume Index to the Georgia 
Code Annotated 


Now you have only 1 place to look rather 
than 6 {formerly—3 Index Volumes plus 3 
supplements) 


THE ¥ 254 HARRISON COMPANY, PUBLISHERS 178-180 Pryor Street - Atlanta, Georgia 30303 
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